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| BILL No. 4 


AN ACT 0 “AMEND THE COPYRIGHT Nee 


No. 1 


FRIDAY, MAY 15, 1931 


ORGANIZATION 
OTTAWA 


é F, A, ACLAND 
PRINTER TO THE KING’S MOST EXCELLENT MAJESTY 
1931 


-- House oF ComMons, 
Orrawa, April 23, 1931. 


Resolved, —That Bill No. 4, An Act to amend the Copyright Act, be referred 
to a Special Committee consisting of Messrs. Bury, Cahan, Chevrier, Cowan ~ 
(Port Arthur-Thunder Bay), Ernst, Irvine and Rintret, with power to send for 
persons, papers and records, and to report from time to time. 


Attest, . ARTHUR BEAUCHESNE, ; : 
cane Clerk of the House. 


——— 


Fripay, May 15, 1931. 


Ordered,—That the said Committee be granted to leave to print 400 copies 
in English and 150 copies’ in. French of the proceedings and of the evidence to 
be taken by it, together with such papers and documents as may be incorporated 
with such evidence, for the use of the Committee and for the use of the members 
of the House; and that Standing Order 64 be suspended in relation thereto. 
And that the said Committee be granted leave to sit while the House is 
sitting. : 


Attest. 
ARTHUR BEAUCHESNE, 
| Clerk of the House. 
~ "| MEMBERS OF THE COMMITTEE. 
Hon. C. H. Canan, K.C., Chairman. 

Mr. A. U. G. Bury, eae Mr. W. G. Ernst, 
Mr. E. R. E. Chevrier, Mr. W. Irvine, 
Mr. D. J. Cowan, - +2 Hon. Mr. Fo Riniret, 


Rn Be McEvoy, ‘Secretary. 


REPORTS OF COMMITTEE TO THE HOUSE 
First Report 


Housr oF Commons, Canapa, 
tees Fripay, May 15, 1931. 


The Select Special Committee appointed to consider and report upon Bill 
No. 4, An Act to amend the Copyright Act, R.S.C. 1927, c. 32, begs to present 
the following as a First Report:— 

_ _ Your Committee recommends that it be granted leave to print 400 copies 
in English and 150 copies in French of its proceedings and of the evidence to 
be taken by it, together with such papers and documents as may be incorporated 
with such evidence, for the use of the Committee and for the use of the mem- 
bers of this House; and that Standing Order 64 be suspended in relation thereto. 

Your Committee further recommends that it be given leave to sit while 
the House is sitting. | 

All of which is respectfully submitted. 
| C. H. CAHAN, 

Chairman. 


lll 7 

a. ’ re. rm _ 
A rs * 7 

“ 


MINUTES OF PROCEEDINGS 


SPECIAL COMMITTEE APPOINTED BY THE HOUSE OF COMMONS, 
CANADA, TO CONSIDER AND REPORT UPON BILL No. 4, AN 
ACT TO AMEND THE COPYRIGHT ACT, RS.C, 1927, ¢. 32. 


CoMMITTEE Room 268, 
% i Fripay, May 15, 1931. 
Pursuant to notice, the Committee convened at 10 o’clock. 


Members present: Messrs. Bury, Cahan, Chevrier, Ernst, Irvine and Rin- 
iret —6. 


On motion of Mr. Bary: seconded ‘by Mr. Rinfret, Mr. Cahan was chosen 
to act as Chairman. 


The Chairman read the Order of Reference and explained generally the 
principle of the Bill which had been referred to the Committee and made short 
statements with reference to each section of the Bill. 


The Chairman then outlined the scope of the enquiry entrusted to the 
Committee. It is not proposed that the Committee should consider amend- 
ments to the Copyright Act generally, but will confine itself strictly within the 
ambit of the Bill referred. 
Discussion followed. 


The Chairman intimated that he proposed to amend that section of the 
Bill which deals with the powers of the Registrar of Copyright. 


As no witnesses were ready to be heard to-day, the Chairman intimated that 
_ interested parties should be prepared to be heard at the next meeting. 


On motion of Mr. Ernst, it was rsolved that the Committee do report and 
obtain leave from the House to print 400 copies in English and 150 copies in 
French of the proceedings and evidence to be taken together with such papers 
and documents as may be incorporated with such evidence, for the use of the 

Committee and for the use of the members of this House; and that Standing 
Order 64 be suspended in relation thereto; and that the Committee be given 
leave by the House to sit while the House is sitting. 


The above report was presented to the House on Friday, May 15 and motion 
_ for concurrence therein was agreed to on that date. (See Votes and Proceedings 
of Friday, May 15, 1931.) 


The Committee adjourned until Monday, May 18, at 10 o’clock. 


; T. L. McEVOY, 
: Clerk of the Commattee. 
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MINUTES OF PROCEEDINGS 


Room 268, Housp or Commons, 
Fripay, May 15, 1931. 


~ 


The Select Standing Committee on Bill No. 4, An Act to amend the Copy- 


right Act, met at 10 o’clock, a.m. 


= 


Mr. Bury: Gentleman, I ‘beg to move that Mr. Cahan be elected Chair- 


man of the Committee. 


Bar 


_ Mr. Rivrrer: I second the motion. 
Carried. 


The CHarrMAn: The order of reference is as follows: The House of Com- 


| mons on April 23rd, 1931, resolved that Bill No. 4, an Act to amend the Copy- 


right Act, be referred to a special committee consisting of Messrs. Bury, Cahan, 


- Chevrier, Cowan (Port Arthur-Thunder Bay), Ernst, Irvine and Rinfret, witli 
power to send for persons, papers and records, and to report from time to time. 
— It is attested by Arthur Beauchesne, Clerk of the House. 


Bill No. 4, an Act to amend the Copyright Act deals with three or four 


phases of Copyright. The second section is an extension of the definition con- 


tained in the Act, so as to make the scope of the Act adequate for the enforce- 


ment of the Rome Copyright Convention, in case that Convention is ratified by 
Canada. 


The third section is to conform to the Rome Copyright Convention with 
regard to reproduction by cinematograph. According to the English decisions, 


that provision is already covered by the present Act; but the Rome Convention 


specifically covers it, and it seems expedient to make our Act conform in 


express terms. 


The fourth section, I do not think, should cause us any difficulty. It was 


an error in our. original Copyright Act to make, in the case of joint authorship, 


_ the term to expire fifty years from the. death of the author who dies first; 
- whereas in our treaty obligations, we assented to the term eSpHInE fifty years 
: from the death of the author who died last. 


Then, to conform with the Rome Convention, section five is suggested, 
which gives the author the right to restrain acts which are prejudicial to his 


honour or reputation, even although he may have assigned the copyright in 
~ his work. 


Section 6 is in conformity, I think, with the common law of England. In 


fact it is suggested in order to bring, so far as this bill is concerned, the civil 
law in conformity with the common law, with respect to the assessment of 
- damages. 


Section 7 makes it clear that an author, or an owner of. a copyright, may 
grant separate and distinct rights in copyright and that these may be enforced 
separately by the assignee. 

Section 7 (§) provides for the concurrent jurisdiction of the Exchequer 


- Court, and it may be open to some argument and discussion. 


Section 8 provides an amendment to the present Act, in view of the fact 
that the. Commissioner of Patents is Registrar of Copyright, which amends 
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the powers of the Commissioner of Patents under the Copyr cht 
to the express terms of the Patent Act, so that his powers a d 
each Act are the same. san ae Oh. eee ee 

Section 9 deals with the question of registration of assi 
That section of the Act, as it now stands, requires the re 
ments or grants to be executed in duplicate, and one duplice 
registered and deposited with the Copyright Office. We h e 
as my predecessor in office will concur, against our present sec 
amendment is to provide that such registration 1s not compul: 
case in which there are adverse assignments, the one who d 
that registration is removed, shall exercise the right of assignee. — 
with regard to the modes of attesting the execution of these 
enlarged somewhat. | oe ee 

Section 10 deals with performing rights societies and is, - 
elause which will receive most discussion. eae 

Then, section 11 deals with the performance of musical works 
colleges, schools, or by philanthropic, charitable or fraternal 
provided the performance is given for religious, educational, 
charitable purposes. Section 11 has involved a great deal of 
well as protests, which I have received from one end of the 
other. I have received protests from a large number of agricu 
in the central provinces, and many from the east and west as well. — 
tention is that agricultural exhibitions and fairs should ‘be a dt 
musical works without buying a licence or being charged a roya 
thereof, on the ground that they are not institutions organize 
ing for profit. : : Reed 

Section 12 brings our Act into conformity with the En 
American Act. It states that at least two copies of each e 
published in Canada, and for which a copyright is granted, 
the Librarian of Parliament. | ag ee 

Section 14 deals with the adherence of Canada to the Rom 
It authorizes the Governor in Council to secure adherence ce 


’ 


\ iss 


may deem advisable or expedient in opposition to the enactme 
the form in which it now subsists. I may say that under the 
the evidence to be given must be restricted to those special clause 
It is not a general revision of the Copyright Act, which may bh 

some time in the future. This Bill proposes certain change 
Act which would enable us to carry out the terms of the Rome 
in addition it attempts to deal with the grounds of objection 
spread, with respect to regulations of societies and companies w 


th resp . | nies which m 
business of acquiring and granting of performing rights to musical an 
works. ieee Remain ts: 
Mr. RINFRET: Do I understand the Chairman to mean 
would not be in order to submit any amendment to the Copyrig 
not directly connected with the sections of this Bill? eae 


Sols 
oa 


The Cuairman: That is so, as I understand it. = ae ae 


Mr. RINFRET: Except, I suppose, some amendments that w 
sary to bring the Act in conformity with the Convention of R 
not been provided for in this. Bill. That would be in order? 

The Cuamman: I should think so, because the Cont 

es |; the Co 
attached, and that may be deemed one of the clauses of the 


THE COPYRIGHT ACT . Vii 
eo rsdn. fan I suppose we can also conclude, from the words of the 
Chairman, that if there are clauses in this Bill which are not necessary to 
bring our "Act into contotity with the Convention of Rome, these should be 
deleted? 

_. The CHAIRMAN: No, I Hint not. I think we may deal with every sub- 
stantial clause here in the Bill. 

Mr. Cuervrier: Provided it does not interfere with the terms of the con- 
vention? 


Mr. Rinrret: That is‘a fair scope for evidence and argument, as to whether 
these clauses here do or do not. 
Mr, Curverier: Quite so; but if they do not— 
Mr. Cauan: Then you have a perfect right to move an amendment. 

Mr. Rivrerer: I will go farther than that. The chairman takes the stand 
that no new matter should be introduced in this bill, except as regards bringing 
the Act in conformity with the Convention of Rome. 

The Cuarrman: I am not taking that stand. 

Mr. Rinrret: That is what you have suggested. 

- The Cuarrman: No, I do not think so, I do not intend to suggest that. 
There are certain clauses in this bil! which are for the purpose of authorizing 
ratification of the Convention of Rome, and, secondly, bringing our Act within 
the scope of its definition so as to cover certain provisions of the Rome Con- 
vention; but there are here certain independent sections which may, or may not, 
be in conformity with the Rome Convention which are aon for considera- 
tion and amendment, if necessary. 


Mr. Rinrrer: I agree with that, but I-was just going to suggest further 
that if in the course of the discussion, we should strike cther matters which have 
not been studied in Rome at all, but which, we think, would improve the Act 
and that it would be quite proper to bring down amendments— 

The CHarRMAN: Mr. Rinfret, that is against the rules of the House. The 
discussion must be on the terms of the bill, ‘and if you wish to get outside that, 
you must go to the House. 

Mr. Rinrrer: Then it comes back to an interpretation of the remarks of 
the Chairman. I understand that the Chairman suggests that we should con- 
fine ourselves to such clauses as are in this bill, and which are intended to bring 
our Act in conformity with the Convention of Rome. 
‘ The CHarrMAn: And others as well. 
_ Mr. Rinrret; That are already in the bill. 
- The CHAIRMAN: Quite so. 
Mr. Hackett: May I ask a question? 


The Cuarrman: Section 792 says: “A new clause will not be entertained if 
it is beyond the scope of a bill, inconsistent with clauses agreed to by the com- 
mittee or substantially the same as a clause previously negatived.” There is 
another rule which says that the discussion before a select committee must be 
confined to the terms of the bill. I think we had better proceed and if you find 
some new provision that you wish to enact and which requires an enlargement 
of the order of reference, you will have to go to the House, ) 

Mr. Rrvrrer: I just want to make a reference here this morning, that is 
all. I have nothing special in mind, excepting to find out exactly what we are 
to do. 

The Cuarrman: What I wish to say is simply this, that we are not here 
for a general revision and amendment of the Copyright Act, that is not the in- 
tention of the bill. 

Mr. Rrvrrer: We are to deal with this bill? 


Vill SPECI AL COMMITTEE 


The CHAIRMAN: We are here to deal with this bill. If any matter arises 


out of this bill, I do not propose to raise any technical objections, but I hope the — 


discussion will be restricted. ; 


Mr. Cupvrier: As I understand it, the intent is to bring us within the term : 
of the Rome Convention. If anything turns up during the investigation that. 


would point towards some discrepancy or some objection to our adhering fully 
to the convention of Rome, something else than what is in the bill is brought in © 


aoe 


then we can consider it? 


E 
7 
; 
; 
j 


The CHAIRMAN: Quite so. Take paragraph 781 of Beauchesne—“An amend- : 
ment must be relevent both to the subject matter of the bill and the clause to ~ 


which it relates; it must not be inconsistent with any previous decision of the — 


‘ 


committee; it must not be such as to make the clause which it proposes to — 
amend unintelligible, or ungrammatical. It must not be based on schedules or ~ 
other provisions the terms of which have not been placed before the committee; 


it must not be beyond the scope of the bill—” 
Mr. Rrvyrret: Yes. 


The Crarrman: It must not be beyond the scope of the bill, but you may 3 


make an amendment within that limitation. 


4 
2 


Mr. Cuevrter: If we strike anything that has not been mentioned in this — 
bill, and that is necessary to be put in so that we shall adhere to the Convention, — 
then we will deal with it either by asking the House to enlarge the scope of the — 


reference in order to allow us to deal with that, or— 


The Cuarrman: That will be the only way. It is not the intention, at the 
present time, to examine the Act clause by clause, the licensing clause and a ~ 


number of others which are the subject of grave dissension. ; 


Mr. Hacxett: There is also a question I should like to ask. I understood j 
you to say, Mr. Chairman, that adhesion to and ratification of the Rome Con- — 


vention was one of the purposes of the bill. 
The CHAIRMAN: Yes, 
Mr. Hacxert: Now, if after ratifying the Rome Convention, we were to 


find that a section which is not referred to im our bill but which is in our jegis-— 


lation, was not in agreement with the Rome Convention, would that come within 
the meaning of this discussion? 

The CuairMan: I should think, in general, it would. 

_ Mr. Cuevrter: That is what we have to watch. We have to adhere to the 

Conventions. ; 
_ Mr. Hacxerr: Just to get a definite statement, your idea is there is noth- 
ing in our legislation— 

The CuHatrMan: Nothing in our present legislation? 


_Mr. Hackerr: —which is repugnant to the Rome Convention which is the 
topic of discussion? . . 

_.. Mr. Cuevrizr: I would support that view, if there is nothing outside the 
bill. Supposing we passed the bill as it is—if we do not pass it, then we do not 
adhere to the Convention. If we pass the bill as it is, with those clauses asking 
us to adhere to the Convention and some of the sub clauses of the bill, which 
seem to us are incompatible with the Berne convention, then we cannot adhere 
to the Convention because there are certain things which are incompatible with 
the terms of the Convention, being outside of the bill. 

The CuarrMan: What I would like to suggest— 

Mr. Cuevrier: I think we can come to those as we go along. 
The CHatrMan: We have adhered to the Berne Convention. 
Mr. CueEvrier: We have not adhered to it altogether. 
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4 - The CuarrMan: We have adhered to the Berne Convention. Now, with 

respect to our present act and our adherence to the Berne Convention there has 
been no objection so far as our present existing laws are concerned by any of 
the parties to that Berne Convention except in respect to registration? 

Mr. CHEVRIER: Yes. 

The CHAIRMAN: And with respect to the terms of the life of the joint 
authorship? 

Mr. RINFRET: And ike moral right. And then the question as to cinemato- 

‘graph. 

_ Mr. Cuevrier: And recourse by law. 
The CHaArRMAN: I have looked through every file. I obtained a complete 
_- file from External Affairs, in regard to this matter, and I do not intend, so far 
as I am concerned, this session, to spend any time in hearing hypothetical aregu- 
ments advanced by individuals as to their views as to whether a particular clause 
in the old Act is consistent with the old Convention. In so far as our act deals 
with the Rome Convention, I think its terms are a proper subject for discussion. 

Mr. Bury: I understood from you that the formal objections to existing 
legislation raised by the parties to the Berne Convention are dealt with in this 
-amended bill. 

The CHArRMAN: I believe so. 

Mr. Bury: Covered by the amended bill? Objections that have been 
made by parties to the convention in respect to existing laws; is that right? 

The CHatRMAN: That is my understanding. 

Mr. Rryrret: That, of course, would be the view of the Minister, or his 
Department? And perhaps he is right, but if we submit that something has 
been omitted, surely it would ‘be in order to discuss that omission? 

Mr. Cueverter: I should think so. 

~The CHAIRMAN: What I want to do is to restrict this discussion as much 
as. PS 

~ Mr, Rinrretr: I understand that. 

The CHAIRMAN: Why not wait until the matter arises and then discuss it? 
/ Mr. Rivyrret: If you take the view that Mr. Bury took, there will be 
nothing to discuss at all. We will take it for.granted the bill also covers 
intention or principle— 

Mr. Hackett: He said it referred to the topics discussed. 

Mr. Rinrrer: Even so, some other topics may have been missed. 

Mr. CuHevrier: Quite so. 

The CHarRMAN: I propose to deal with the objections that have been 
made to the Department, and that is all the Department proposes to deal with. 
; Mr. CuHevrier: Then, it precludes the hearing of evidence. 

- The CuarrMan: If it precludes the hearing of evidence with regard to a 
great number of matters which are not dealt with in the bill, I am not going 
to object. Here is the file dealing with this bill alone, and I propose to submit 
‘the whole file. 

Mr, Cuevretrr: By the time you have been in session a couple of times 
there will be about five times as much as that. 

~The Cuairman: I think we can proceed. 

‘Mr. Bury: I take it that if any member of the Committee thinks that 
any witness can throw light on any section of the bill, he has the right to. ask 
for that witness. 

‘The Cuatrman: Surely. 


~ 
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Mr. Irvin: That is the ordinary rule in connection with Committees. 

Mr. Hacxerr: Does the application have to come from a Member of the 
Committee? fe PT te es Zs 

The CuarrMan: People have been notified from the Atlantic to the Pacific. 
Official letters were sent to these people who have sent in these protests or 
recommendations with regard to the bill. They were asked to-attend here on 
the 15th at 10 o’clock and present their views. If they did not care to present _ 
their views personally, they may send in a brief or statement to be presented. 

Hon. Mr. Rinrret: Then, I would suggest, Mr. Chairman, that we hear — 
the evidence first; that we allocate a certain number of sittings, and then after 
the close of hearing evidence, we get busy on the bill. Ido not think we should 
hear evidence right through, and study the clauses at the same time; but we 
should devote certain sittings to evidence and then close the taking of evidence. 
That is my proposal. ee 

The Cuarrman: You and I have been on Committees for the last six years. 
We know the ordinary procedure, and we are going to follow it in this case. 
There is no doubt about it. 

Now, I will ask if there is anyone here who wishes to present evidence, or 
any objections to the bill in its present state. I see that the Executive head of 
the Performing Rights Society is present. They have a large interest in this 
bill. Perhaps he is ready to proceed. 

Mr. Repmonp Cope: I represent the Canadian Performing Rights Society 
in a way. It is the intention of that Society to have their views presented 
through their counsel, Mr. Arthur Anglin, and I was wondering whether it 
would be possible to work out some sort of agenda. 

The CuatrMan: I do not think that is possible unless you are prepared to 
take oath and go on and give evidence. Their position must be given by evidence 
before this Committee. Subsequently, if counsel wishes to argue some point, the 
opportunity will be given. 

Mr. Cope: I want an opportunity of having Mr. Anglin here, and I would 
like to be able to suggest when he should be here. Therefore, I was wonder- 
ing if 1t would be possible and practicable to work out some sort of agenda. 

The CHAIRMAN: We are going ahead and will sit from hour to hour and 
day to day because this matter must be closed up within a week or ten days. 

_ Mr. A. J. THomson: I represent the distributors and producers of motion 
picture films. I was called here rather suddenly from Montreal. I have had 
little time for preparation. I thought to-day’s meeting was a preliminary one 
to outline procedure. As far as my knowledge of the case’ extends at present, 
I fancy that what I would desire to present to the Committee is largely argu- 
ment—very little if anything by way of evidence—but I would like to have 


a Say until Monday to prepare. It is an important matter to my 
clients. 


ce As Cuervrier: Is it the intention to sit say every day in order to expedite 
us? 
The CHarrMan: Yes, I think go. 
_Mr. Cuevrier: I thought this was purely an organization meeting. Sup- 
posing we said we would sit on Monday, and sit right through? I am not oppos- 
ing anybody who is ready to proceed this morning. We could hear them. 7 


The Cuarrman: If there is nobody ready to proceed, we will adjourn until 


Monday. We have one case, the Performing Rights Society, which will take 
two-or three hours. 


Mr. Cove: I think it would be safer, as far as Mr. Anglin is concerned 
to make it Monday. we ; 


So ae 
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Mr. Ervst: I would personally prefer to see the sessions start on Monday 


The CuairMan: I have drafted the following resolution: Resolved the 
Committee do report and recommend that it be granted leave to print four 
hundred copies in English and one hundred and fifty copies in French, of its 
proceedings, and of the evidence to be taken by it, together with such papers 
and documents as may be incorporated with such evidence, for the use of the 
Committee and for the use of Members of this House; and that Standing Order 
64 in relation thereto be suspended and also that the Committee be given leave 
to sit while the House is sitting. 
-_. Carried. 


The Committee adjourned to meet Monday, May 18, at 10 o’clock, a.m. 
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Bee 2 oe WITNESSES: 
"Mr. H. T. Jamieson, Canadian Performing Rights Society. : 
“Mr. Gene Buck, ‘American Society of Composers, Authors and Producers. 


Mr. Nathan Burkan, General Counsel, American Society of ‘Composers, 
Bae: Authors and Producers.. | 
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erst: \ PRINTER TO THE KING’S MOST EXCELLENT MAJESTY 
a . 1931 


Be MINUTES OF PROCEEDINGS 


COMMITTEE Room 268, 
Monpay, May 18, 1931. 


Pursuant to notice, the Committee convened at 10 a.m. 
Members present: Messrs. Cahan, Chevrier, Ernst and Irvine—4. 
The minutes of proceeding of the meeting held on Friday, May 15, were read. 


Objection by Mr. Chevrier to the minutes as read, on the ground that 
there had been deletions from the transcript of the discussion at the last 
meeting. 


The Chairman read the ruling of the Board of Commissioners of Internal 
Ecenomy concerning the reporting of discussion in Committee. 


On motion of Mr. Ernst, the minutes of proceeding as read were adopted. 


Mr. Henry T. Jamieson, C.A.; F.C.A., President, Canadian Performing 
_ Rights Society, Toronto, was ealled, sworn and examined. 


Documents tabled: | 

A. Brief, produced by Mr. A. J. Thomson, on behalf of Canadian Daily 
Newspapers Association; 

B. Statement regarding the constitution, methods, etc., of Canadian Per- 
forming Rights Society; 
; B-1. Statement of Canadian Performing Rights Society in opposition to 
Bill No. 4; 

C. Tariffs of Canadian Performing Rights Society; 

-D. Excerpts from list of members of above Society. 


Witness engaged to produce: (a) copies of agreement of constituent members 


of Canadian Performing Rights Society; (b) copy of contract of affiliation 
between European Societies and British Performing Rights Society. 


Witness retired. 


The Committee adjourned till.4 p.m. this day. 


T. L. McEVOY, 
Clerk of the Committee. 
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AFTERNOON SESSION ae aes yh 


CoMMITTEE Room 268, i 
Monpay, May 18, 1931. 


The Committee convened at 4 p.m. 


“Members present: Messrs. Cahan, Chevrier, Ernst and Irvine—4. 


Mr. Gene Buck, Kensington, Great Neck, N.Y., President, American Society - 
of Composers, Authors and Producers and Vice-President of Canadian Peres 1 
forming Rights Society, was called, sworn and examined. 4 


Document tabled: 


G. Proclamation re Canada, 1923, information circular No. 63, Conyright 
Office, Library of Congress, Washington, Do., USA. q 


Witness retired. 


Mr. Nathan Burkan, New York, General Counsel, American Society of © 
Composers, Authors and Producers, was called, sworn and examined. q 


Witness engaged to produce: (a) form of contract between the Society he ~ 
represents and the constituent members of that Society; (b) tariffs of American © 
Society of Composers, Authors and Producers; (c) copy of articles of association | 
of the Society of which he is General Counsel; (d) brief of American Society of © 
Composers, etc. in case recently argued in New York courts. 4 


Witness discharged, 


The Committee adjourned till Tuesday, May 19, at 10.30 a.m. 


T. L. McEVOY, a 
Clerk of the Committee. — 
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MINUTES OF EVIDENCE 


Room 268, 
| : House or Commons, 
Be | as Monpay, May 18, 1981. 


Bees “The Select Standing Committee on Bill No. 4, an Act to amend the Copy 
right ‘Act, met at 10.00 o’clock a.m. 


a eae 


The CHamrman: We will call the meeting to order. 


~ 


- Minutes of last meeting read. 


- 
re 


m= <-"Dhe CHAIRMAN: Are the minutes as read oecoted” 


+. 


a: 


Mr. Cuevrier: No, I object Mr. Chairman. In reading through the 
minutes of proceedings and evidence I find that a certain amount—at least two 
features anyway that were mentioned the other day are left out, and I want 
to know why the reporters did not put them in. I refer particularly to the 
features concerning the discussion that took place with reference to the ad- 
mission of witnesses and with reference to the Commissioner of Copyrights. I 
made a number of remarks in that respect, and somebody took them out of 
the minutes. I certainly do not want to let anyone interfere with what I have 
said. Anything I say I want to be taken in the notes and produced in evidence, 
or in the minutes of proceedings. If there is anything to be said that is not to 
go in the minutes of proceedings and evidence, it had better not be said. I 
do not know why— 


_ The CHarrMan: In the rule which governs the proceedings of these com- 
tmittees, in regard to discussion—and which should be observed—it is provided 
that “it must be therefore understood that beyond the mere noting of objec- 
tions raised and the chairman’s ruling thereon, which is necessary to render 
the record intelligible, discussions in committee are not-to be taken down in 
shorthand and transcribed.” That is a rule of the Internal Economy Com- 
mission of the House of Commons, and that rule I intend to see enforced as 
long as I remain as Chairman, unless the House of Commons directs otherwise. 
Mr. Cuervrrer: I am satisfied if that rule is obeyed there will be no 
trouble. But there was something fundamentally important about the practice 
as to how witnesses were to be allowed to testify, and then there was an attack 
upon an officer who is not here. I haven’t seen him. I haven’t spoken to him 
in months. He had no opportunity to defend himself. But I made certain 
remarks and they are taken out. If there is to be an editor of this committee— 


~ 


- The Cuairman: I will follow the rule until I receive other instructions 
from the House of Commons. 


b. -Mr. CHEVRIER: I will protest that my remarks were taken out without my 
consent. 


is 


_ The Cuarrman: I beg your pardon. 


Mr. Cuevrter: I will make a protest to the House that my remarks were 
taken out without my consent. 


‘The CHaATRMAN: Cites: so. There was no -reflecti 
sioner of Patents or any other official in the Patents ¢ 
office by me or anybody else. The reporters who made the } 
to the contrary were entirely wrong. Me A 

Mr. Cueveter: ‘That is something. | 

The CuatrMan: So far as the Commissioner at Patents 
bee never had an unpleasant word with him in my life, and 
to have. a 

Mr. Cuuvrizr: | will es se take it up with the. Hou. 
a formal promise that anything that I say—I take the responsi 
ing what I say, and I do not want anybody to interfere ioe 
said. i 


The Cuamman: Anything that is said here that is in “ane 
evidence, that deals directly with the terms of the Bill now before - 1 
mittee will be reported. Anything even that is helpful— 

Mr. Cuevrier: Who is to say that? eek 

The Cuarrman: I believe the Chairman is to cay it until: 
other authority to say it. Ae ys 

Mr. Cuevrter: If the Chairman is going to be the editor of 
1aittee— Pees 

The CuarrmMan: The Chairman will instruct ae reporters nok i : 
anything that is not in accord with the rule I have just read. J 
men— | aa 
Mr. Cuevrier: These minutes can go through, but I dissent. 

The CuarrmMan: I move—I am not approving of the minutes 
IT am approving of the minutes of proceedings which were just: read 

Mr. Curvrter: If this is taken as part of those minutes, if 

The CHarrMAn: I move seconded by Mr. Ernst pai they 

Carried. = 

The CHAIRMAN: It was the understanding to- dee that we ea 


a statement, L understood, from some of the officials of the. ‘Performing 
Society. : | fe 


~ — 


Mr. THomson: Before you take that up, I am marci a Tatar 
of Canadian Daily Newspapers Association. I do not propose to. ae 
argument. It deals with the right of reproduction by newspapers and p¢ 
of articles of other newspapers and periodicals, a subject which is c 
sections 9 and 10 of the Convention. 


Mr. Patridge was not able to be here to-day and he sake me to 
The CuatrmMan: Do you intend to put this in circulation? | 
Mr. TuHomson: Not unless the Committee wishes it. eee 
Mr. Irvine: Will that appear in the Minutes, Mr. Chairman? 


The CHairmaAn: I do not know. Iam afraid we will have to h 
mittee to decide what shall appear in the minutes, otherwise we wi 
the minutes of these proceedings published till long after the sessio 

Mr. THomson;: I would like that to be incorporated in the proc edi 

The Cuamrman: Mr. Thomson, whether it appears in the blue. o 


will depend upon the decision of the committee at the close of these p 
There has so much been submitted that is irrelevant. eee 5 * 


Mr. Ernst: We might find it possible, merely as a record, to put 
an appendix. aie vi 
ges 


The CHAIRMAN: But we have hundreds of meahen vial of the 


~ 
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i Mr. Pe Those ‘that ¢ are formally Piatt: to the committee. You 
and I both have received briefs ealore. 

Mr. Cuevrier: In the meantime, it would be well to furnish the committee 
with a copy of the brief. 

; Mr. THomson: I can do that. 

Mr. Aneuin: I am here, with Mr. Ee, representing the Canadian 
Performing Right Society. 

Might I say one word before passing on ie the subject of the document 
Mr. Thomson has just handed to me. I gather that it deals with a subject of 
the Convention which does not form any part of the subject matter of the Bill 
which is before the committee. It would seem, therefore, rather to fall within 
what I gather are recommendations or the determination of the committee at 
its original meeting, at which I had not the good fortune to be present, that 
the proceedings before the committee should be confined to the subject matter 
of the present proposed Bill, and should not extend generally to a consideration 
of other matters arising out. of Copyright and the general Act now in force. 
This, therefore, seems to fall without the limitation. I do not know whether, 
therefore, we need conicern ourselves at all at the present with whatever may be 
in Mr. Thomson’s memorandum. I have not seen it. 

~The CHarrMAN: I have not had an opportunity of seeing it, but so far as 
my personal view goes, if it deals with other sections of the Act which are not 
covered, and amended or Ng: by the present Bill, I for one do not intend 
to consider iti 


Mr. THoMsSoN: Might I make the point; it does not deal with any section 
of the present Act. It deals with sections of the two Conventions which are 
not found in our legislation at all. I have regard, sir, to the express opinion of 
this committee, as I understood it on Friday, I think you, sir, said in answer 
to the question of Mr. Chevrier, or Mr. Rinfret, that it was the avowed object 
of this Bill to bring the Canadian Act into conformity primarily with the con- 
vention of Rome. 
The CHAIRMAN: The present Copyright Act of England.is sufficient in its 
scope for the enforcement of the provisions of the Berne Convention. I have 
not read the brief, but I understand your brief deals with certain sections of 
our Act. 

Mr. THomson: No, sir, something not found in our Act. 

The CHAIRMAN: Just a moment. Your contention is that certain sections 
of our Act are not sufficiently broad to carry out certain stipulations of the 
Berne Convention. 


Mr. Tuomson: They are not covered at all. 


The CHatrMAN: The same sections of the British Act are quite sufficient. 
I am not going into an argument to-day on that question. 


Mr. THomson: I was not instructed to make any argument, simply to 
present that brief. 
Mr. Aneutn: Then, Mr. Chairman, and gentlemen, as I say, I was not here 
the other day, but I heard the minutes read. I understand it is now the purpose 
of the committee to hear evidence in whatever order the committee may think 
best. Might I ask if it is intended that evidence should be presented as in 
court, by question of counsel and answer of witness, or would it be better, and 
shorter perhaps, if the witnesses were allowed to give their evidence, as 1t were, 
in narrative form, subject to questioning later? 


The CutarrMAN: We will hear what is usual, a statement from the witness. 
He can refer to his notes or manuscript as he sees fit in making that statement, 
but he must, be subject to interrogation after he has made it. 


re 


Mr. Sees Quite : SOS UR at ine) ee 

The CuarrMan: I understand there are Pepresemtat iV 
Rights of New York and the Performing Rights Ass 
think we will hear them in order. I see no objection to 


Mr. Aneutn: I think, also, sir, it might perhaps be wel 
standing on this point, that the witnesses had better confin: 
as they can to what one might call their case in chief, 
endeavouring to anticipate, what may be said by someon 
rather leaving that in the ordinary way for reply if necessa 


The CuairMANn: We will follow that procedure. 


Henry T. JAMieson, called and sworn. 


\ 


By the Chairman: 


Q. Will you state your official position and cone 

A. I am President of the Canadian Performing Rights. Sc 
Toronto. The offices of the company are in Toronto. The 8 
very much the opportunity granted us by this committee fully 
against Bill No. 4 of the House of Commons, an Act to Ame 
Act. nea eee 
ceaVEr: Ralph Hawkes representing a director of oe: society, and 
the British Society, is here with me, as is also Mr. Gene Buck 
directors, and who represents the American Society and other 
publishers. These gentlemen are prepared to answer any aq 
with the operations i their companies in England and United 
Our case is contained in certain memoranda which I will 3 


Mr. CHevrier: Do I understand you to say you are not p tti 
Mr. JAMIESON: No. 


(1) Canadian Performing Right Society, Limited: 


The Canadian Performing Right Society, Fimited, 
porated in 1925, under the provisions of the first part 
the Revised etarine of Canada, 1906, known as vat ‘The 
and Amending Acts. git. 

The Society was formed as a branch Ne “The 
Society, Limited, of London, England, and, since 1930, ; 
oper ated by that. Society and the American Soca of C AD 
and Publishers, : 


htop s, eeatee a pr oprietors of ee seat ee 
to collect fees for the public performance of such works a 
unauthorized performances thereof. Through these Societies 
dian Society controls the Canadian performing rights in the v 
by the members of the British and American Societies: and 
_ Societies in France, Germany, Austria, Italy, Spain, Swede 
-Denmark, Hungary, Poland. Switzerland, Czechoslovakia. 
Brazil, Norw ay and Finland, affiliated with the British Sor 
The Canadian rights, owned by the members of 
mentioned, are obtained under the Canadian Copyright Act 
follows the International Copyright Convention of Berne a 
Berlin in 1908, to which Canada adhered on 1st January, 198 
provides that copyright shall subsist in Canada in every m 
if the author is a British subject or subject of a foreign: c 
has adhered to the Convention and the additional | toe 
out in the second Schedule to the Act. whee 


. 


pee, us: + es ; a aes! Rika a 
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ets Shee orntly! Canadian’ hon enjoy in all other countries of the 
pes Fanos for their works, the rights which the respective laws of those 
% - countries do now or may hereafter grant to natives as well as the rights 
specially granted by the Convention, 


~~ It will be seen that affiliations between National Societies are neces- 
sary to provide in each country the machinery for the protection of their 
-combined repertoire. 

The Canadian Performing Richt Society, Limited, is the organization 
formed for the purpose of collecting fees in this country for the public 
performance of Canadian, British or foreign musical works, in which 
copyright subsists under the Canadian Act. 


(2) Need of Association: 

The demand for popular music is world-wide. An individual author, 
composer or other proprietor of musical works cannot himself protect his 
interests, issue permits and collect fees throughout the whole world. A 
world- wide organization is a necessity. The author must associate with 
others. | 

It is necessary to emphasize that the preservation of the rights of 
the author is wholly dependent upon the regular and consistent restraint, 
he by a Society, of unauthorized performances which are frequently taking 
place throughout the country without notice to the author, and with 
disregard for copyright. 


(3) Aims and objects of Canadian Society: 


~~. ‘Members,.as distinet from licence holders, on election invest 4he 
Societies with sole authority to grant licences in the several countries 
mentioned, to collect fees in respect -of public performances of their 
copyright musical works and, on their behalf, to exercise and enforce all 
' rights and remedies relating thereto. 
"The Canadian Society represents 917 British authors and composers, 
102 British publishers, 711 American authors and composers, 91 American 
publishers and 26,500 members of the affiliated foreign societies. 
Both the controlling Societies are membership Societies. These 
‘Societies are directed by the members (authors, composers and pub- 
lishers). NNo membership fees are paid. No dividends are paid. 
The collection of fees for the public performance of musical works, 
of which the performing right is vested in the Society, is effected by the 
erant of licences to responsible proprietors of places of entertainment, 
~ or to the organizers of musical entertainments, in order to avoid placing 
. a charge on musical directors, vocalists, musicians or other performers. 
; These licences give a general permission for the public performance, not 
~ only of the copyright musical works of its members, but also those of. 
members of the affiliated foreign Societies, as referred to above, compris- 
ing a repertoire of approximately three million musical works. Informa- 
tion as to the works contained in its repertoire is given by the Society 
by the extensive circulation of a list of music publishers and other mem- 
bers, and particulars of the Society’s foreign affiliations, and this list 
enables anyone to ascertain what music may not be performed in public 
without the Society’s heence. Many licences have. been granted by the 
Society, and the fees payable are assessed at very moderate amounts, 
2 according to various tariffs applicable to different forms of entertain- 
- ment. Information regarding the fees payable in any particular case is 

‘readily obtainable from the Society. It can be asserted confidently 


Pa 


o> 


‘that the scale of fees charged by the Society is lowe 


Fa 
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the foreign Societies. The Select Committee on the 
Bill stated in its Report that the British Society's fe 
unfavourably with those charged in other countries. Bie 
In addition to the tariffs, to which reference has been 1 
are special scales of fees, contained in contracts made for pe 
years with representative bodies. . ee 


(4) Tariffs: . ae 

The Society’s tariffs are not haphazard, but are accord 
definite basis or scale. Of our tariffs, (1) the broadcasting © 
the hotel tariff (3) the steamship tariff and (4) the theatre — 
been accepted by music users. Contracts have been written at 
tariffs with (1) several broadcasting stations, including ~ 
Toronto, (2) Canadian Pacific Hotels, (3) Canadian Pacific St 
Limited, and Canada Steamships Lines, Limited, (4) Famous 
Canadian Corporation, Limited, and others. S25 alg ite ae 

It will be seen that this Society has proved, in negotiation, t 
affords reasonable and fair terms. Its tariffs are extremely mo 
as will be seen from the following instances :-— Hee cee 

One radio station pays the Society $5,000.00 per annum, Le., a 


<n 


A \ 


eee 


over $1.00 per hour. The station charges advertisers $95.00 to $190. 
per hour for its musical programs. ee oe ae fe 
The Society’s tariff for the large hotels is less than $1.00 per 
The Society’s tariff for large theatres, the income of which 
from $15,000 to $20,000 per week, is only $3.00 to $4.00 per week. — 
A dance hall spending over $13,000 per annum on its o : 
would pay the Society only $60.00 per annum for its licence. = 


(5) Distribution of fees: ~ : ; Ena 3 Ps ana 


All revenues, after the expenses of collection have been paid, a 
distributed to the members of the British, American and affiliated foreig 
Societies, fia EE er 

The method, followed by the British Society, ensures an equitable 
distribution of fees, obtained from its licensees (the proprietors of 
theatres, cinemas, hotels, etc.), among its members and the affiliated 
foreign societies. Programmes or returns of music performed at tk 
respective premises, and the analysis of these programmes and ret 
form the basis of distribution. Each member of the Society is ered 
with the performances of his works recorded during the year, ha 
due regard to the length and nature of each particular work; and 
revenue available for distribution, after deduction of administra 
expenses, is then divided amongst the members, in proportion to 
performances standing to the credit of each. The work is under 
supervision of the Distribution Committee of Directors, consisting 
composer, author and publisher members of the Society, and a stat 
showing the amount of fees, credited to each member, is submitted for 
members’ inspection prior to the Annual General Meeting each year. 
In the case of broadcasting fees, these are divided according “to <they 
duration of performance of each work, as shown by the official programmes: 
furnished to the Society by the British Broadcasting Corporati 
are distributed half-yearly, a detailed account being sent to each memb 
showing how the amount paid to him is calculated. enlaces Ee 

The accounts of the British Society are audited quarterly by a f 
of Chartered Accountants, and submitted to an Annual General Me 
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of the members. The ratio of administration expenses to its total income 
for the financial year, ended 5th January, 1930, was approximately 
144 per cent. 

Of the total net revenues of the British Society, one-third is dis- 
tributed amongst the authors as a class, one-third amongst the composers 
as a class, and one-third amongst the publishers as a class, 


(6) Attack on the Canadian Society: 

_ Mis-statements, circulated throughout Canada, have - seriously 
obstructed this Society in ‘its endeavour to collect the fees to which its 
members are entitled. The music users are not content with the vast 

. amount of music in the public domain, and which is available to all, free 
- of charge. They prefer modern popular copyright music, ‘but do not 
wish to pay for their preference. 

Music users have said that if Canada ratifies the Rome (1928) 
Copyright Convention, the Canadian Performing Right Society would 
take advantage of the terms of that Convention to make an arbitrary 
use of its right to collect royalties from all who play or sing, in public, 
music of which it holds the copyright. There is no justification what- 
soever, for this fear. 

It has been argued that in the public interests this Society’s tariffs 
should be subject to Government regulation. Although such regulation 
would not in any way benefit the public, but only the music users, 
these demands have found expression in Bill No. 4, An Act to Amend 
the Copyright Act, now before Parliament. 

Government regulation of the Society’s tariffs would be a gross 
violation of the authors’ right to freedom of contract. Similar attacks 

have been made on the Performing’ Right Societies in many other 
countries, including Great Britain (the notorious “Tuppenny Bill” of 

1929) and the United States of America. All of these attacks have com- 
pletely failed. 

In memorandum “C” herewith, the Society sets out its objections 
to the provisions of Bill No. 4. 

Undoubtedly, Bill No. 4 is an attack on the authors’ right te 
associate for the protection of their property. It is said that the 
proposed legislation is not intended to restrict the individual author but, 
as has been pointed out, the author cannot protect efficiently the copy- 
right in his works except in association with other authors. Legislation 
to the prejudice of an author’s assignee or duly appointed agent prejudices 
the author himself. 

The Canadian Society is being operated on the British system. Of 
the net revenues of the Canadian Society, 50 per cent are payable to the 
British Society and 50 per cent to the American Society. 

(7) Society a Great Convenience to Music Users: 

The Authors’ and Composers’ Association is a great convenience 
to music users, who can obtain from it permission to perform any of 
the works in the joint repertoires, thus saving music users the trouble 
of obtaining permission from the individual author or publisher in 
respect of each work that he wishes to perform in public. 

Also, the work of collection is facilitated and much more economical, 
making possible very low licence fees. 

Royal Bank Building, 

Toronto, 10th April, 19381. 
| I might Saini that. We are operating on the program system and keeping 
a record of the performances and the work, and our fees will be divided up and 
distributed on the basis of the performance. 


¢ 


The ee Nc i was Sorin abeue mel : 
legal argument. It is not a matter of evidence. a eo 
brief for consideration when the legal question is taken 

_ Mr. Cuevrier: Yes, unless ey have any new ™. 
like to put forward. ‘ oa 

Mr. JAminson: This is our case against the Bile 

The CuHairMAN: It is your argument against the Bill 

Mr. Jamizson: This statement “C” contains the various” a 
in our opinion, show the impracticability of certain of the pro] 


The CHAIRMAN: Quite so. I would file this as a brie 
later, at the conclusion ¢ of the taking of the evidence, wishes 1 t (O 


Mr. ANGLIN: Mas? I verte a word, Mr. Charen 
morandum “C”, as doubtless you have, sir. It is certainly a 
ments of fact and something in the way of argumentative — 
facts, which would certainly sooner or later come out, whether 


Se ies 


or when the committee do me the favour of hearing mes as | 

The CuatrMan: I have read it through. I do not see ‘Bee 
of fact that the witness could give of his own personal informat: 
tained in this memorandum “C”. It is a very proper argume: 
submit, as argument or brief of counsel, and I think it should 
table and subject to later comment when all the evidence is in 

Mr. Anetin: Then I suppose if that is the ruling, w h 
would have to do,—because he contemplated reading it and ¢ 
as he went along—would be to more or less follow through thi 

The eee ibe there are a statements of facts | 
Memorandum + pe 


By Mr. Irvine: A ae egieaes 

@. May I ask you one question at this point. In the. Awe 
vou have just read, Memorandum “A”, it is stated that th the 
right of associations. Is there any specific clause ie the 
refer that does that.—A. Yes, section 10 of the Bill’ ~~ so 
Q. That is, by implication you mean it does. theca 0 
associations, it restricts what the association shall do. 


By Mr. Ernst: 


@. You mean it would hamper you in your work 6. sueh 
restrict your association-——A. Yes. 
Q. Rather than in expressed terms.—A. Yes. : ess 
Mr. Cuevrter: Supposing the witness takes the various. 
by section, if he has anything to say on them. . 


- The Ree I have no objection to that. 


By Mr. Chevrier: sas 
Q. Take the first section to which you are opposed, tell us what 
pone are to that—A. If I may just traverse this statement “C” si: 
our objections, because they are here very much shorter than ut w 
discussion on them. 
The CuHairmMan: Make a short statement of your objectio aS, 
do not want to get into a lengthy discussion at the present time. aoe: 


— sm — 149 ~~. b* 
et ie | 


f eee ¥% 
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= “The ioe As to eaiee 4 that is, the section which deals with the 
author's: right to restrain acts projudicial to his honor or reputation, we feel 
that the word “publications” as defined by the Act would include gramaphone 
records or other mechanical contrivances. 


Beh By Mr. Ernst: 
@. Will not include—A. It would. 


| By the CHarRMAN: You would like the word “publication” left out, or 
you wouid like such words as provided restrictions of publication put in—A. We 
feel that it should read, instead of publication, ‘“‘the right to restrain printing, 
publication, representation or reproduction”, 


_ Mr. Anouin: -I would suggest a further word there “ performance.” If one 
is going to have a string of words, then we had better have them all. 


} Mr. Ernst: Take a gramaphone record, for instance. You want to control 
the production. of that record in public and collect licence fees —A. It is just as 
regards mutilation of the work to be protected as against mutilation by publica- 
tion, but not protected against mutilation by printing and reproduction. 


By the Chawman: 


-Q. What you say is this: -You wish the word “ publication” struck out 
altogether; or if an attempt is made to define the use of such words as ‘‘ the 
publication of,” you wish some other words such as “ production, reproduction, 
printing” ?—A. Yes, we wish that word enlarged. 


The CuairmMan: We understand that for the present. 


By Mr. Chevrier: 


Q. Your objection is to the word “ publication ’”’?—A. Publication. 

Q. The word “ publication’ is too narrow and does not restrain the mutila- 
tion in any other respect, publication does not extend far enough?—A. That is 
so. 

Q. Because it is defined by the Copyright Act now—A. But if it brought 
it under any distortion— 


By Mr. Irvine: 


» »-(. It would be-all right. —A. We want to be protected against distortion, 
mutilation or other modification. Publication, I believe, is defined as the issue 
of copies. 


By Mr. Chevrier: 


Q. Yes. In other words, your objection, as I have it, means subsection 2 
of section 3 of the Copyright: Act. “For the purposes of this Act, ‘ publication,’ 
in relation to any work, means the issue of copies of the work to the public and 
it does not include the performance in public of a dramatic or musical work—” 

—A. Yes. 

Q. Leaving the section as it is now, it.does not apply to the performance 
‘in public of dramatic or musical work; that is what you mean?—A. That is 
80, ves. 
E Q. That is what you want to have remedied?—A. To have that remedied. 
. Q. Otherwise you can mutilate dramatic and musical works, or you can 
‘distort them?—A. Yes. 

-  Q. If this section goes through as it is?—A. Yes. We wish to be protected 
. against all mutilation. 

i 
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By Mr. Ernst: : 7S eae 
-Q. Before a dramatic work may be performed it wou 
lished, would it not?—A. Not of necessity, no. 
Q. If you had the right to it? 
Mr. Rosertson: Many dramatic works are— aoe Ci, 
Mr. Cauan: Now please, Mr. Robertson. You will have. bene | ‘opp 
to give evidence before this committee. You are not a member of this 


tee. 


Mr. Ernst: I am looking for information myself —A. Are you 
whether, in order to perform a “work, it would have to be published? ie 
. Yes.—A. No. vee cS. 
Q. Would it not be “ publication” if it were in printed form ae hanc d 
out or in typwritten form and handed out, but not printed in the ordinary 
sense of being distributed to the public?—A. Well, publication is defined i in the 
Act—I can refer to the Act—publication is defined by the Act, and it is not very 
broad,. Sa 
By the Chairman: ; San 
-Q. It is perfectly clear that in regard to section 5 objection has on raised 
and the committee will consider it in so far as I am concerned, in view of the 
arguments that have been made. What is the next, Mr. Jamieson?—A. Shall 
I proceed? x “ i 
Q. Yes.—A. In regard to section 9, this section is Pye acai of assign 
ments, grants and instruments. It replaces section 40 of the Act under which 
we have experienced considerable difficulty by reason of the requirement that t 
in registering we must produce duplicate originals of our works and must regist 
in order to maintain an action in court. We submit that while this section, 
that is, section 9, does make registration optional and therefore does not impose 
the formality upon the acquisition of the right, it deprives an unregistered 
assignee, grantee or licensee of all remedies where has been a registered + assign- 
ment taken in good faith. The grantee or licensee who is thus deprived of this S 
remedy is and remains the owner of the right but is, in the circumstancoes con- 
templated entirely without remedy. Once an as signment has been registered, 
even though it were made in fraud of the real assignee, he can no longer sue for 
infringement, any person—whether claiming under the Beebe es oe or 
a complete stranger AQ - 


The CuatrMAN: He can. He certainly can remove ihe particular Teer of 
registration by action in the court. 3 ase 


Mr. Ernst: If it is not made with notice. 


The Cuarrman: By fraudulent means.—A. Because the infringer can os it 
the real assignee’s title in issue and defeat it by reference to the registered title. 


| The (CHARMAN: I think you are speaking generally as to the working | of 
the clause. That can be left until later when your counsel argues the case. 


Mr. Ernst: The practical effect of the section is to compel the registration 
of the two sections, is it not? You lose your rights if you don’t. 


Mr. CHAIRMAN: No. 
Mr. Ernst: You ean’t collect fees? 


_ The Cuatrman: Yes, you can. What that clause is intended to effect 
this. I have ascertained from matters brought to my knowledge in the S 
department that many Canadian authors have made assignment of their rig 
to copyright to United States’ publishers, and incorporated 1 in those assignments 
which were made in the United States, there is a provision which is as wide as the 
continent, giving to the publisher in the United States, copyright over the 
territory ‘from the Gulf of Mexico to the northern settled parts of Canad 3 
Such authors, without knowledge that they had conceded ee Ais by, suel 
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assignment to publishers in the United States, and thinking that they only made 
the United States assignees of territorial right confined to the boundaries of the 
United States, have, in Canada, subsequently and sometimes previously, made 
assignments of their rights to copyright over the territory of Canada; and there 
are two conflicting assignments. Now, this is intended to provide that, where 
there are conflicting assignments such as those, the one who registers first, shall 
be deemed to be the lawful assignee so far as the Canadian publie are concerned. 
Of course, if any other assignee desires to contest that registration, he is in a 
position to do so. ; 

Now, that clause was intended for that purpose and provided for that 
purpose. 

_ Mr. Cuevrter: There is this feature about it, which we can discuss later 
on. It would only apply to nationals; it cannot apply to unionist authors outside 
of Canada. 

_ The Cuarrman: Perhaps not, but I think it can. 

Mr. Cuevrier: I don’t think so. We cannot legislate with reference to 
unionist authors. If they have unionist authors in the repertoire, it cannot 
apply to them. That is the difficulty. 

Mr. CuarrMan: That may be an argument. 

Mr. Cuevrier: You can do what you like with your own nationals—we 
can come to that later—but. you cannot apply it to unionist authors according 
to the terms of the Berne convention. 

The CHAIRMAN: I am not going to argue that now. I have submitted that 
clause to very competent authorities, and they inform me that it comes within: 
the terms of the Berne convention. 

Mr. CHeEvriger: So far as nationals are concerned, we can use them in any 
way we like. : 

The Cuairman: I think it goes further than that. 

The witness: We gathered sir, that was the intention of the clause, but 

we feel that the intention is perhaps doubtfully expressed. 


By the Chairman: 

(. Quite possibly —A. If the section defeats only the non-registered assign- 
ment, only as against those claiming or justifying under a registered assignment, 
there would be less objection to it. ~ 

| By Mr. Chevrier: 

Q. What did you say?—A. I say that the section would be far less subject 
to objection if it referred to non-registered assignments only as against those 
claiming or justifying an unregistered assignment. 

By the Chairman: 


Q. How much less?—A. Well, it seems that once an assignment has been 
registered, even though it were made in fraud of the real assignee, he can no 
longer sue for infringement, any person—whether claiming under the registered 
assignment, or a complete stranger to it. 


The CHAIRMAN: He can set aside registration in our courts. 


By Mr. Ernst: 
Q. The section is analagous to so many we have. For instance, the collec- 
tion of fees is somewhat similar. 


| By the Chairman: 

_ Q. Any fraudulent registration may be set aside; there is no doubt about 
that.—A. We feel there is a doubt, and there is the difficulty. We don’t see that 
it is clear how we are to expound that. 

The CuHamrMANn: I think we must leave that to Mr. Anglin to discuss. 


12 a 
By Mr. Ernst: OURS ene oe ee 
Q. Do I understand, Mr. Jamieson, that one of your ch: 
~ sndefiniteness of the registration?--A. No, it 1s— - — = 


Q. Not set out clearly, perhaps?—-A. Not too clearly | 
artists say, “under the protection of rights, we cannot enfore 

Q. You also stated the fact that it would entail a good deal o : 
your three millions works?—A. Yes. pee 
~  Q. I notice a paragraph to that effect?—A. There is that aspect, o: 
registration is expensive. oy 


By the Chairman: 3 a 
Q. Are there any other objections? I understand your objections 
8 in a general way, and much remains for argument by counsel. - 
vou object to section 10?—A. Yes, we object to 10. Section 10, we 
not only impractical, but would be contrary to our International conven 
much as it would be a “formality” with the meaning of the Conve 
appears that the compulsory filing of such lists 1s to be a condition prece 
(a) any legal proceedings to secure payment of licence fees, and also to ( 
collection of any such fees, apart from legal proceedings to secure their p 
Assuming willingness for voluntary payment of fees, a Society or Asso 
would be debarred legally from accepting or collecting them, unless 
works performed by the licensee, were included in the lists filed at the C 
office. The position, in this respect, would therefore be similar 
present obtaining under section 40 of the Act. The necessity for th 
amendment of section 40 in order to bring Canadian Law into conformr 
the Convention, has already been emphasized, but the Canadian gov 
in imposing such formalities, as are indicated in their present proposals, wo 


still be legislating in a manner contrary to the Convention. === 


= 
sone 


By the Chairman: nae 

@. That isa matter of opinion on your part, of course?—-A. Yes. Eve 
filing of such lists were voluntary and not compulsory, a Society or As r 
would still be placed in the position of being unable to sue for, or to collect 
a fees in respect to performance of any works which may not appear on 
led lists. mers oir: aceon 
Q. That is argument.—A. Not all together, sir. The class of persc 
whom this section applies is by no means confined to such entities a 
Performing Right Society, but would embrace every firm or company o: 
play, and music publishers, or literary agents, carrying on business in 
Their business is to acquire copyrights or separate interest therein or, in 
of literary agents, to grant licences to perform. It is submitted that i 
days, when the filming of novels is perhaps the most valuable of ‘all rights, 
One within the class could afford to disregard this section. They would, the 
fore, have to furnish periodical lists of their publications and, with refere1 
to section 1 (b) at the same time they would have to name the price of t 
licence, and to do so before they could possibly analyze the success of the 
or the other factors which should govern the price. And since the : 
Q. How do you require that?—A. Well,— ee 

Q. That you have to state the price of the licence. That is clear, b 

do so before you can possibly know the success of the work or other fact 


which should govern the price?—A. Yes. A popular work— 
_ . Do you find anything in that section which prevents the societ ?p 
ing from time to time the prices or from increasing or lowering them.— 
—but one work may be all right and another may not. ries 
Q. Quite so, but we are dealing with a particular work—A. But un 
know what is the value of a work, whether it is a good work or bad or in 
work, you cannot put a price upon it. aes 
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g ~Q. You cannot put a price upon it?—A. Not very well. 

~Q. Are you dealing now with publishing?—A. I am not dealing with that 
question at present. 

-Q. Are you dealing with performing rights?—A. I was dealing with a case 
of the filming of novels. 
Q. That is apart altogether from your sphere, is it not? Let us deal later 
with that. We have a publisher’s or a filming agent here. 


3 By Mr. Chevrier: 

Q. How does this section interfere, if it does interfere, with your performing 
rights? As I understand it—you deal only or practically with music?—A. Yes. 

Q. Musical rights?—A. Yes. 

@. How does this interfere?—A. Well— 

Q. How does it interfere, if it does? 

The CHAIRMAN: That is what we must know.—A. To file those lists— the 
problems encountered filing those lists are very great. First of all there is the 
filing of lists, which would entail an enormous amount of labour— 


By Mr. Chevrier: 

Q. My question is, suppose I write a song and turn over my performing 
rights to you?—A. Yes. 

Q. And then, according to the section above you would have to register it, 
and somebody came along and wanted to play my song—it probably would be 
poor taste on their part—now would you go about it in order to determine at the 
moment of registration, the value of that song, when somebody came along and 
asked to play it?—-A. How could we? 

Q. I don’t know.—A. We have to find out where and how often you are 
going to perform that song. You might want to perform the song to ten people 
or to a thousand people, or to tens of thousands of people. You may want to 
perform it once, and you may want to perform it a hundred times. 

@. As I understand it—I don’t think you understood me—the impression 
I got from that is that you connot determine the value of that song until it has 
been played some time; is that so?—A. You are asking how we determine the 
value, the price? 

~Q. I want to know how you proceed to put a value down in the filing book 
as to what my song would be worth, two dollars, fifty cents, or ten cents or what? 
—A. What I am saying is, it would be impossible to do that unless you told 
me how and where, how often you are going to perform that song. 
-  Q. This is my song. You are saying if somebody wanted to use my song. 
I am asking you how you are going to fix a price on my song and put it in the 
record book.—A. I have to get the music user to find out how and where and 
to whom he is going to perform that song.. He might perform it to a small 
audience or he might be broadcasting your song to hundreds of thousands of 
people. 
: Q. Then, your difficulty is you cannot determine the value of my song 
when you register it in the lists?—-A. The music dealer cannot tell what use he 
a going to make of it. 
—  Q. That is my contention. 
_ Mr, Guy: I wonder if I may be pardoned— 
E The CuHatirMAn: No. There will be ample opportunity for you. 

Mr. Guy: I am very much interested in this examination. 

The CHairMAN: I suppose you are, but there will be ample opportunity to 
express your views. This witness is giving evidence on oath.—A. Well, our 
practice is to offer our licence to perform any or all of our songs in the musical 
283792 
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books in our repertoire at an peas fective fee; and it of course, is u er 
protection of the music user. The music user himself does not know what. 
he is going to perform; he may be asked to play some. encore, and he may be out 
somewhere in western Canada, and he cannot get in touch with us at a TOME a 
notice in order to get permission to perform any particular work. on 


Mr. Cuevrmr: I gathered that. That is the point I got from he evidence. “. 
I don’t know whether I am right or not. That is the objection I 106k 3 ia 


Br. Mr. Ernst: 2. Re ae 

Q. I am not quite clear on it yet. You have, have you not, Mr. J amieson, ~ 

a schedule of fees whether they are used for any particular performance or 
weary Yes. 

Q. You have that to-day?—A. We HENS to-day a tariff for the general 
licence, general right to use our licence. ae 

Q. According to the class of performance?—A. Class of performance = 

Q. Granted accordingly as to whether you use all your songs or some pate@ . 
ticular ones?—-A. All of the songs. 

Q. Do you not grant licences for particular songs?—A. We do take them 
that way. We always have been and are willing to collect for a few songs. 

Q. Let me carry you a step further. You fix a price according to the type 
and class of the entertainment, do you not?—A. Yes. 

Q. I mean, whether it is for a single entertainment or for a number of 
entertainments?—A. Yes. ; 

Q. Even if the single performance took place in some place like Alberta 
Hall, England, or in a village school?—A. The size of the audience is a factor. 

Q. You have a tariff of fees to-day?—A. Yes, we have a tariff of fees. — 

Q. Well then, what is the objection to filing those?—A. We will file our 
tariffs on general fees for the general licences, but we cannot file tariffs of the 
individual fees for the reason that it would run into hundreds ol millions, the 
prices. ag. | 

@. In other words, every song has a different price on a Well, every ‘ 
song has a different price according to where it is used. a 

Q. Do not the songs group themselves naturally into a number of groups | 
which would have similar prices for similar performances?—A. Well, you have, | 
we will say, seven different groups. 

Q. Yes?—A. Radio and dance halls and exhibitions and fairs and so on. 
The practice in each group varies. You may want to perform it to ten people 
or a thousand people or more. So, you see the variation. 
_@ Q. You have groups and classes such as 
classes and different extent of use comes in each class, 

Q. Fixed by the number of people who would be likely to be in attendance? 
—A. So for each song you would have to have fifty prices? 

Q. Now, every individual song of your three millions does not have a dit. 
ferent price, does it?—A. We have. 
a aha. you not have a fixed price?—A. No, we have not oem es to 

a 

Q. Have not standardized them?—A. We have three million works to 
start with. 

. Don’t you 5 Snes your US aa For each song? . 
particular song we would xe you oes * us and ae you wanted 
going to perform it in small concert hall? es ee ae you 

Q. I understand that—A. We would charge you so much, probably a elie | 
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oo: My point is this, would it not be the same no matter which song I took 
for that particular performance?—A. Generally speaking, yes, but there are of 
course different classes of fees, some are larger fees and some are smaller. 
~ Q. How many different classes would you have?—A. Well, there are a great 
number of classes; I am afraid I cannot recite them to you. 

Q. Do they run over the hundreds?—A. No—I am afraid I cannot answer 
that from my own knowledge. 

Q. You have a hundred classes of those one hundred groups of songs ?— 
A. Yes. 
- QQ. And then you have fifty different prices, according to the classes?— 
AL Of the song. 

Q. For each song you have say 5,000 in your schedule of licence fees?—A. 
No. This section savs we shall file for each work, the price for each work and 
“we say that 50 times two million is one hundred million prices. 


By Mr. Irvine: 


-Q. Cannot you attach to a specific work the price class in which you put 
it? It seems to me you could say “class A, class B,’?—-A. That may be done, 
but it would entail an enormous amount of labour i in going over 3,000,000 works 
in order to classify them. 

é. Q. I think you must do that to-day or you would not be able to fix the 

-price.—A. No, we don’t need that; we have a right to use the whole repertoire 

and the general right to use the whole repertoire. 

Q. I am asking you about the particular rates. You must have them. You 

don’t arbitrarily fix the price for each individual case, you must have some 
definite system?—A. It is very seldom that we are requested to give any 
licence for an individual song, very seldom indeed. 

Q. When you are requested you simply fix upon an arbitrary fee, do you? 
You have some definite system which applies to all songs, all groups, every- 
‘thing?—A, Well, we have to arrive at what we consider would be a fair— 

: Q. You do it by some system, surely, not purely arbitrarily?—A. Of course 
you have to take this into account. Up to date, the situation in Canada has 


been that lots of people have been playing, running around like little boys with 
their finger in the jam jar. 


~~ 


By the Chairman: 


Q. You wish to get in the jam jar now?—A, We have been scolding them 
a little bit, and now they are rather angry with us because we have been doing 
so, but sooner or later I think perhaps they realize that we are quite w illing 
B to engage with them, and we will be able to reach terms in this matter. At 
_ present I think you can get more information from the British and American 
4 societies because they have had more experience in this licencing matter than 
we have here in Canada. People have not been coming to us at all. They 
_ simply have been saying to us, “ we are taking the right to put our finger in 
_ your jam jar and do what we like.” They have done what they liked. 

Q. If my interpretation or construction of this bill is correct your rights 
are thereby preserved to an extent that they have never been preserved before 
pin Canada, and the sole object of this clause No. 10 is to determine to what 
- extent you may be regulated in the use and exercise of your price fixing rights— 

Mr. Ernsr: Is it not a fact that in time you are going to have a practical 
onopoly of any work to be performed—any modern work? 


Witness: No, I do not admit we have a monopoly. 


By Mr. Ernst: 


Q. You probably aim for it?—A. No, we do not aim for it at all. We 
simply take the works of such members as join us and we operate on those. 
We are not aiming for a monopoly. 
yn 
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Q. Let me put my question in a different form. I did not m 
nasty way. But the more profit you make for people who join, the mo 
they are to join?—A. No, that 1s not right. I think you have the wr 
We are an association. We are a collection. machine, if you like al 
available to any author. He can come to us and simply say, “pre 
rights.” A hundred may come or a thousand or ten thousand, but the . 
invested capital or anything of that sort; it is simply an agency. “Phere 
one who can benefit by saying, “let us get in everybody ” rather than on 

Q. Only the members of your association, as such, individual memb« 

Mr. Cueverer: I would like to get your point—just what you objec 
Subsection B, “a statement of all fees, charges or royalties which such s 
association or company proposes to collect in compensation for the issu 
erant of licences in respect of the performance of each of such works in Canz 
now, is that what you object to—the registration of each one of these. \ 
do you suggest? | Me ig 

The CHAIRMAN: Supposing we change the word “ each” to “ all” or “: 

Mr. Cuevrier: All such works with reference to which they want to c 
royalties. Then the question is how will they anticipate what the public ~ 
want to ask of them. That is the objection that is put forward. ‘Lheys 
million works. Ope ee 

The CuairMAn: I think I could answer that: until the day that they 
to put out the performing rights in this country at a certain price, their statu 
rights, their property rights will not be interfered with. All this section 
is that from time to time they shall file those for which they have fixed 
and propose to collect fees. The next day after that, or a week hence t 
can file additional statements. If there is any doubt about that— 

Mr. Cuevripr: That places a different construction upon the meaning of 
the section. If that is the intent that is different. If that intent was ma 
clear it would help a lot. However, it is their case. Pee. 

Witness: In regard to that, Mr. Chairman— Be 

The CuairmMan: That is why I dislike to go now into a legal argume! 
to verbiage. I would like to have the evidence, and we will discuss the fo 

Mr. Cuevrter: If they could give us the objection. How does it inte 
with your objections? | ee 

.Wirness: We cannot tell in advance of the application what is to b 
use of the work. It is impossible. We may have a number of radio broade 
It might be fifty-watt station or a fifty thousand-watt station, and they | 
apply and say what is to be the degree of use. as 


By the Charman: | = 
(). What is to prevent you saying to a broadcasting station, we will ch 
so much if your station is fifty watts and an additional percentage for e 
excess of watts used? No monopoly can exist except it has some responsibi 
with respect to the public imposed upon it. You must at least be in pos 
to state the broad outlines of the charges which you wish to collect from 
public?—A. We do know what charges we wish to collect from the public; 
is, we have our general tarifis, but our experience has been in countries w 
the performing rights societies are operating, that the public want the ge 
licence and a simple way or working. Pee 
Q. Assuming that, what objection is there to filing those tariffs which yot 
already have?—A. We can, Sir, and I shall file our tariffs. ae 
; % Will you file them before this committee? Let us have that u [er- 
stood ? j pe 


Mr. CHEVRIER: The witness will produce existing tariffs and file 
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Say aR aes: Even we have ier here, but I say it is impossible to file a 
jis st of the prices that we would charge for individual works or groups of work 
shea of time until we have the application. 

By the Chairman: 


a j Q. Assuming that there is no such thing as filing ahead of time, assuming 
that you can change from day to day by filing lists of additional works and 
also by filing the statements of fees or charges which you will collect in respect 

cof the Performing Rights of these works?—A. Well, we see, Sir, the great diffi- 
culty in filing prices for individual works. The volume of work will be tre- 
es 

Q. Will you please proceed?—A. If I might just sum up by saying that 
in view of the fact that it is not the general practice of the society to grant 
licences for the performance of special works, it is unnecessary to file a state- 
ment of fees for the performance of each work. Moreover, it is impracticable 
at the time of publication of a work to fix a performing right fee, which would 
be appropriate for every class and number of performances. 
Q. That is not an objection under this bill, because you are not required by 
“this bill to do that thing against which you raise objections?—A. I see. 

oF By Mr. Ernst: 

—  Q. Does that complete your objection to section 10? A. No, Sir, we 

“have been dealing with section 10,1 (a) and 1 (b). I am glancing at my notes. 
Sections 10, 2 and 3. Now, I see with regard to the so called monopoly charge— 

‘The Cuamrman: There is no monopoly charge here is there? Let us 

deal with the sections of the bill. There is no monopoly charge. 

_ Wrrness: There is an impression that there has been some talk of a 

_ monopoly. 

S Mr. Anerin: We might leave this question of monopoly for reply, if it 
is charged. 


= Mr. Ernst: I was asking for information whether it would tend towards 
“that end. | 3 

g Mr. gus tine Until there is some evidence we should leave it for reply. 
“a . 

& By Mr. Irvine: 


Q. I think you have objection to section 10- 2 on the ground that the 
- Governor in Council should not regulate fees charged. Have you any objec- 
tion to that?—A. Yes, we take strong objection to that. We feel there is no 

reason why we should not fix our fees ourselves, and in every other country we 

~have proved ourselves quite able to close on reasonable contracts with all and 
eeuory much better. 2 


: | By the Chairman: 
z Q. But not without grave objection from ete public?—A. I would not 
_ admit that, Sir. 
rs. “ag a at said that—although I am not giving evidence—because nobody can 
read the proceedings before the committee of the British House of Commons 
and the discussion in the House of Commons of recent date in England without 
"noting that there are very grave objections?—A. Mr. Buck and Mr. Hawkes will 
able to speak with first hand knowledge of that. 
-Q. Let us deal with Canada?—A. It is my understanding that we have 

Dairy been able to arrive—to engage in contracts with the various parties 
Eien wish to use our material, and we feel we could do the same here, and, in 
fact, we have done so. 
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Q. When you have done with your objections, I would like - 
some questions with regard to the general scope of these objections ?- 
Sir, passing on to section 11, that is, performances by churches and colle 
say that it has been our policy always to extend sympathetic treatme 
performances given for such purposes as are mentioned in this section ; but 
feel that it will be a violation of the rights—the authors’ exclusive right, and that 
the author should have, should continue to have the right to authorize the 
performance of his work under such circumstances. At the same time, — 
use of the societies right is granted for charitable entertainments provided that 
no payment is made to the performers. We are perfectly willing to take: 
nothing if everybody else is willing to take nothing, but the idea seems to be 
that the author and composer is to do all the giving and everybody else can 
get the reward for their labours. | ay es 


By the Chatrman: 7 ena i 

Q. Now, let us deal with that objection. We have to understand the 
objection because it is very pertinent. You said you have no objection to the 
free exercise of performing rights in a musical work for charrtable purposes so 
long as the performer—the one who sings or plays—does not receive compensa- 
tion for the performance. Is that so?—-A. There might be a charity concert 
organized and they might have to pay the artists, or somebody who is organizing 
the charity concert, and we say if everybody is giving their services to charity, 
then it has always been our practice to do likewise and to grant free use of our 
repertoire. ae 
Q. Everybody is a wide term. You have to pay the newspapers for 
advertising and the printers who print the hand-bills and the attendants who 
arrange the seats?—-A. Yes, they use this as a reason personally to discrimina 
against the authors asa class. If other people who are contributing to a cer 
charitable or benevolent concert are giving their services free, we can do like- 
wise, and we have done it. PU a ae 
Q. Where do you draw the line? You say everybody. Does that include 

the charwoman who dusts the seats and who scrubs out the building? Where 
is the line there? spate aa 
Mr. Ernst: Is not the real point here: if the performers give their services 
voluntarily you really would have no reasonable objection to not being com- 
pensated for your music under the circumstances. If the performers are paid 
for performing that music, then the author ought to be entitled to something. 
That seems to be your point. ay a 
Mr. Irvine: The institution in connection with which the performance is 

put on might be making profits both out of the gifts of the performers and of 
the author. You have to go further than the performer. So far as the present 
performance is concerned you might organize a big performance and get all the 
performers to donate their services, and the authors to donate their songs, al 1d 
then make money. | | | Sy 
Mr. CHEvrieR: That is what happens often. eke alenk, a 
The CHAIRMAN: The popular objection indicated to me in regard to this 
matter is this: in the country district where I was born there were times in the 
early days when we were out of communication with the outside, and in 
winter we have very little communication by sea in stormy weather. We used 
to have community centres. We would have a village band or town band or a 
village choir. These were for our own amusement and entertainment during 
Ae ange es ie ee ee eee cut off from communication Ww 
Mid evaticen ¥ ie . m0 ou lave musical entertainments. The child: 
Pie coutscand the prosséie wertia tee 
S, an proceeds went to sustain either the village church, the 
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faint hall or some other community interest. Now, in respect of such an 


~ entertainment where an entrance fee is charged, you would, according to your 


ae 


definition, insist upon payment for the performing rights of any work in your 
repertoire. 
Witness: Well, sir, I am not going to hold on to the case of the charwoman. 


- We do say that if the promoters are not receiving remuneration and if the 
performers are not receiving remuneration, that it is our practice always to 


grant the right—we grant the right freely to use our repertoire; but we wish to 


have the right to grant that right. We do not see why it should be necessary 
_ to take away that right from us. We have never charged churches. There 


have been a lot of misstatements— 


By the Chawman: 

Q. Unfortunately, under existing conditions you cannot charge anyone very 
much?—A. Quite so. I am speaking now—and Mr. Hawkes and Mr. Buck can 
speak and tell you of our practice—because their policy largely governs and 
will govern the administration of this society in Canada because they are the 
property owners. They own the Canadian performing rights. But I simply 


_ say that it never has been the practice to charge charities of churches, although 


there have been lots of grave misstatements made here and there throughout 


_ the country that we do this sort of thing. But we do not; it has never been the 


practice; and we do not charge His Majesty’s Forces for service performances. 


By Mr. Ernst: 
Q. Nearly every city choir has paid artists?—A. If a great band from > 


- London comes to an exhibition and is paid some thousands of pounds to come 
out here to the Canadian National Exhibition, deriving huge payments from 


the public, and if they say “we are not going to pay you a fee’ which in that 


- case would amount to something less than one thousand dollars for the whole 
period of the exhibition— — 


By the Chairman: 

Q. Do you include church choirs? In the cities most of our modern church 
choirs are paid annually? Would you insist upon charging the churches?—A. 
Oh, no, Sir. 

Q. For the use of copyright music?—-A. No, we have never insisted. 

Q. Simply because the performers were paid?—A. No. It is very difficult 
to draw the line that you ask; but we do the thing in general; and if we find 
that those who are able to give their services freely are not so doing, that they 
are profiting out of the thing, then we ask that our licence fee be paid. But 
take charwomen and choristers they are not able to give their services freely. 

@. Some of the artists who sing in our choirs are very well paid?—A. I 
think perhaps the answer is that we wish to control the giving of our own 
charities. 

Q. I think that 1 is a fair answer. You wish to have it entirely in your own 
control without any interference on the part of parliaments and -governments? 
—A. Yes, we do not see why we should be forced to give— 

Q. Quite so?—A. And if we are to be forced to give, why, everybody else 


| should be. 


Q. I think that is fair. 


By Mr. Chevrier: 
Q. Supposing that Creatore plays at the Central Exhibition Fair in Ottawa, 


will you charge anything for the use of that music?—-A. Our practice is to 
charge the exhibition. 
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Q. Under this act here, a noel be your itueuon if: 1s goes | 
—A. Well, we would still charge the exhibition. | sot 
Q. But, under this act, that may be a question of interpret 5 ag 
a question of interpretation. ee re 
Q. And from that you gather that that would prevent you from 
fees on the music that Creatore might use in Ottawa or in eee 
Exhibition?—A. I did not say that. Rae - 
Q. What is your understanding?—A. My understanding— os 
Q. If one fair has the privilege of using it. That 4s ae T Rane to 
at. I want the purport of this?—A. It is a question of what is educational 
Q. What is educational? If the fair in Ottawa or Toronto has a cert 
number of educational features in it, though it is largely adore 
this defeats the purpose—you cannot. cellent royalties? 
The CuatrMan: I am afraid that is coming, because an amici 
necessarily be proposed either in this committee or in the House with regar 
to fairs and exhibitions. I do not think there is a Fair sun throu: ov 
Canada that has not entered some objection. se 
Mr. Curveier: I have had the same deluge of circulars. - 2p pawide 
performance is given for religious, educational, benevolent or charitable p 
poses.” That is why those fairs are all claiming exemption and free music 


Mr. Ernst: They are all asking for an amendment? 


Mr. Cuevrier: Some of them have written to kill the bill in onder | to 
free music. If you kill the bill you cannot get this. oe 


The CuarrMan: Could we not argue that when we come to re- -dratt a 


Mr. CHEVRIER: If it is going to be re-drafted. Now, dealing with the 
“religious.” A man writes a new mass for religious service, and the | ch 
can use that without any fee at all. J do not think it is fair to the maz 
goes out and spends a lot of time and energy in studying. ritual and. lith y 
and the church should be able to use his sacred music without paying | for i 
He has got to make a living whether it be hymnal or church music.  —_— 


The CuarrmMan: Don’t you think that is an argument that “goes to, 
bottom of the whole thing, and should be reserved? ue 
Mr. Irvine: I think we can argue that when we come to the clause. an 
Mr. Cuevrier: I want to get the information. Be 
The CHarrMAN: It is not a question of information you are getting 
the witness, it is information you are supplying to the audience. ee 
Mr. Cuevrirr: If that is one way to get it on the record I am quit 2 
to do it. ae 
The CuairMan: We will have no difficulty in getting infcai aac on 
record. You are a member of the committee and of the House of Commo 
The House of Commons is established for the purpose of discussion, and this 
committee is established for the purpose of obtaining evidence to form 
foundation therefor. We are going to the extreme in the matter of allo 


these ee to be stated in this form by a witness who is giving evi 
on oa 


The Wirness: I propose to file, Sir, a copy of a pamphlet ee | 
culated by us and which gives excerpts from our membership and shows | 
extent of the repertoire. It indicates the extent of the repertoire. _ oS 


By the Chairman: oe 

Q. Have you a printed copy?—A. Yes, I have it here. I will file me 
Q. Let me see it. I don’t know whether I want to file it. Pr 
expensive. We will accept this, and if the committee decides that it 
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Bi Gecitiy- form part of. our printed record well and good. It will be here 
for the examination of the committee, but we must shorten the record some- 
-what.—A. That list, Sir, is what we use to indicate the extent of our repertoire, 
and we feel it is all that is necessary and obvious 
: Q. I will examine you later. What else do you want to volunteer?—A. I 
will file these particulars of our tariffs now in existence. 

Q. Is this the same tariff that you gave me a copy of, or is it a new tariff? 

Bek: No, Sir, if I gave you a copy it is the same. 

. Q. Have you changed them recently?—A. No. 


‘The Cuarrman: We will file the list of the tariffs. 


| The Wirness: In filing this I may state that this tariff wili have to be 
revised. In the event that the society was put to the expense and trouble that 

would be caused by the proposals of the amending bill as to filing lists, tariffs 
and so on, the expense would be very great. 


The CuHairMAN: There is nothing in the bill to prevent you revising your 
tariff from time to time subject to certain supervision. 


(List of Tariffs filed marked Exhibit “C”). 


The Witness: Just in regard to contracts. The society has always offered 
licences for work performed where such licences are desired, and we call those 
contracts Unit Charge Contracts, and at different times throughout the past 
few years where a music user has objected to taking the general licence and has 

said that he wishes to pay only for what music he is using, we have offered him 

what we call a Unit Charge Contract, that is, a charge per work, and it depends, 
of course, upon the size of the work and the length of time taken as to what the 
charge will be. 

# Q. Let me ask you a question. Your company, the Canadian Performing 

Right Company Limited, as you stated, is organized by Letters Patent issued 

under the Company’s Act of Canada—A. Yes, sir. 

.. Q. Its capital consists, if I remember correctly, of 6,000 shares no par 
value —A. Ten thousand shares of no par value. 

: Q. Ten. thousand shares?—-A. Yes. That is the authorized capital. 

Q@. Well, how much has been issued?—A. We have issued 2,000 shares. 

Q. Two thousand shares?—A. Yes. 

‘ -Q. And of those 2,000 shares actually issued I understand that 1,000 shares 
are owned by the Performing Rights Society Limited, of London, England, and 
the other 1,000 are owned by some American society—A. Yes, the American 

Society of Authors, Composers and Publishers. Each have one-half of the issue 
of stock. | 

_Q. Each have one-half of the issue of stock?—A. Yes. 

—Q. So that none of those shares are owned by any Canadian company.—A. 
No, sir. 

Q. In the collecting of tariffs and charges up to date you have been very 
much restricted, I understand, by the application of the present section 40 of the 

Copyright Act. SA. Very much. 

_ Q. That necessitated as a condition for registration the execution of assign- 

ments in duplicate, and you found it absolutely impossible to conform to that 

peeement. —A. We did, yes. 

2 Q. You carried an appeal from the Ontario courts to ne Privy Council and 

Le the Privy Council decided that section 40 as it at present exists was binding upon 
our company.—A. Yes. 

Q. And your company is very desirous of having some amendment made to 
- that section 40 so that you can comply with it with reasonable expense. ?—A. Yes. 
~ Q. Now you object to any degree of governmental regulation in respect to 

: the tariffs which you fix, impose or collect—A. We do. 
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Q. You do hee find anything in this Act which ee the 
author from collecting by himself or agent, any tariff or fees that he 
to impose—A. No, sir, but the individual author may be in Czecho $ 
Austria, or France, or Britain, or Germany, and he cannot come here and 7 
himself. 

Q. Quite so, but there is nothing in this Act that revere mee spolle 
as they have done in times past, their fees and charges by an eh eS our 
courts—A. Authors— a 

Q. Will you please answer that question?—A. No, there is nothing. 

Q. That is what I want, not an explanation?—A. Except that it is impossible 
for him to do it. : 

Q. I do not know what you may argue, but I don’t know that you are in a 
position to give evidence as to it—-A. If I may make a suggestion there, sina 
if you take an author in France he would then have to appoint agents in every 4 
part of the country, and he could not afford to do that sort of thing, = 

Q. Perhaps not, but I know that in my practice, as a member of the late 
firm to which I belonged, we were agents for collecting for many authors, and | 
we had a young man in the firm who looked after that and made the collection. 
—A. We are agents for all of them. 

Q. I grant that. Now, you have submitted a list of all of the members 
the so-called Canadian Performing Rights Society Limited. Now, will you tell. 
me by what form of instrument there is vested in the Canadian Performing 
Rights Society the legal right to licence performers, that is, to grant a performing 
right and the legal right to collect on behalf of the individual author the fees 
and charges which are demanded for the performing rights in this country ; have . 
you such instruments that you can now produce?—A. We have them in the office. ss 
I can file copies of them. 4 

Q. Are they all the same form?—A. The two societies have sentiog agre _ 
ments with us under which they give us the exclusive mght to licence the works 
of their members, to license here in Canada the works of their members. ee 

Q. Will you Fa copies of those agrements?—A. Yes, sir. 7 a 

Q. Then the validity of these instruments. will depend upon whether thes 
authors have vested their rights in these societies whom you represent by grant-— 
ing from time to time rights in respect of their separate works?—A. Well, a 
the authors and composers have vested in us, assigned to the societies we get— 

(). Under those instruments.—A. Under ‘those instruments. 4 

Q. Yes, but I would lke to know the ordinary process which you ‘todd 
for proving ‘title. A foreign society has copyright in some musical work, well, 
any one of these German publishers, and supposing you sue in our courts. how 
do you prove that you are entitled to collect in respect of that German work.— 
A. We produce the assignment from the author composer to the publisher, and i 
from the publisher to the British or American society, and then the document. 
under which we obtained the general right to license, exclusive right to, leone 
this and other works. E 

Q. Yes. Then am I right in suggesting that under the statute clantete f qi 
this country, known as the Copyright Act, the author has a monopoly in. respect te 
of his work; he has the sole right to deal in that work or grant performing o r 
publishing or other rights with respect to it. Now, we will start from him. Does 
he assign in Germany to some German company. athe I have no knowledge ¢ OL 
what he does in Germany, sir. 

(. I am dealing with the derivation on your title. Does that come through 
an assignment from the German author to some German society, Say an assign- 
ment by the German author with respect to Canada to the English societ; yr 
to the American society —A. I can speak as to what the British—_ 
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meg 6 SS am dealin with Gansta: You say that you control some two and a 
half to 3 million works. I wish to know how you obtain title to them—A. I 
beg your pardon, I did not understand for a moment. The German rights are 
conveyed to the British society. 

Q. Direct—A. No, an affiliation agreement between the German and the 


British society. 


Q. Wait a moment. Is that a German society that does that? Is it done 
through the instrument of a German society, or by the individual German 


~ author?—A. It is done by the German society. 


—A.: Yes. 


Q. First then we have the German author, then we have the German 
society.—A. Yes. 
Q. To whom the German author has assigned all permorminng rights.— 


Q. And then we have an English society to which the German society 
assigns all its interests in the performing rights?—-A. Has given the right to 
licence. 

Q. Given the right to licence, is that all?—A. It is a contract of affiliation 


between the two societies, by which the British society is given the right to 


collect in respect of the rights. 

Q. Can you file a copy of one of those agreements so that we may see the 
derivation, whether it is by an instrument authorizing collection, or whether it 
vests the English society with rights other than collection?—A. I will have to 
get that from London. I shall cbtain it. 

Q. Then will you undertake to file with the Committee copies appertain- 


- ing to your derivation of title, so that we can appreciate just how that title is 


derived? First, take the German National, he assigns to some German society. 


The German society either assigns those same rights to the British, or else 
authorizes the British as its attorney and agent to collect and then the British 
sub-attorns to the Canadian society. Do I understand that is the general way 


_ in which the right is derived?—A. Yes. 


Q. And then in the same way the French National,—there is a French 


_ National Society ?—A. Right. 


Q. And it makes certain assignments of certain rights. And then the 
British society again authorizes your society as its sub-agent or sub-attorney ?— 
A. We are, in a word, a collecting agency. 

Q. You are more than a collecting agency, are you not? Let us follow that 
out a moment. I simply want to find the facts. Are not you more than a col- 
lecting agency, because you have authority to grant, either by licence or other- 
wise, the right to exercise performing rights with respect to each one of these 
copyrighted works? You not only collect but you have the right to grant the 


right for which you collect a fee or compensation—A. That is a question upon 


which I would have to consult Mr. Anglin or Mr. Cassels. But I do say we 
have the right to grant—we have an exclusive right of licensing. 

Q. Therefore, you are not merely a collecting agency, you are something 
more. You grant substantial rights with respect to which you do collect?—A. 


_ We say we can give the right to perform those works on payment of a certain 


fee. 
By Mr. Ernst: 
Q. Which you fix?—A. We are more than a collecting agency. We are 
formed to collect and protect. 


By the Chairman: 
Q. Now, let us follow this out. Every monopoly or combine naturally 
objects to regulation. We find it so in this country. The modern method of 
those who produce commodities or control the sale of commodities is to combine 
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in order that they may fix a price which they deem adequate air, equ a 
But does your objection with respect to the regulation of your charges and | 
extend beyond the mere objection which all those in a combine te 
Mr. Anciin: You mean from the practical standpoint, because 
legal position— oe 
The CuarrMan: I am sealing with it from the practical standpoint. ae 
The Wrrness: Well, we object, if I may use the word, to interf 1c 
our right of contract, freedom of contract. pee 


By the Chairman: nee aes 

Q. Well, quite so. So do I object with all this police inteeepere = At 
walk from Pee to the hotel I am governed by a dozen laws which may tend 
cripple my activities and liberties——-A. We say this, that we do not qui 
appreciate why we should be singled out when there are so many others: that. a 
not singled out. 

Q. Such as? You might give us some pointers.—A. Perhaps we could, 
The fact is that the public would not be benefited one jot. 

Q. Well, now, we have to judge that. Does it not go down the eos fee 
A. No, sir. T do wish to say this, sir, that there are combines in which there is 
the element of monopoly such as the radio concerns, and even perhaps he 
newspaper concerns. Pe 

Q. And perhaps the broadcasting coneerns might be too ane But a se 
concerns are very anxious that we should be regulated, and we say that 1S 
regulation of our fees would simply fatten their pockets. 

Q- I grant that. I grant that is a contention—A. It would not help 
public at all. 

Q. I don’t know that, but it is a contention which shonta fe wei 
Your performing right does not exist apart from a legal right. =o Mr. 
can answer that question. 

Q. Well, assuming that your performing right does not exist. apart 
statute and international convention of recent date, then your German aut 
vests the right title and interests in their copyright— ee 


By Mr. Chevrier: Sea 
ae Which is it, the copyright or the performing ot —A: The perforin 
rig sea 
Mr. Cuevrier: They retain the copyright. 


By the Chairman: 


Q. I may be wrong, but my suggestion is that the German Sotiene ae 
French society—the German anyway, I. am so informed, was vested 
the entire copyright, and that when it assigned again—A. It is not $0, sir. 
the performing right. = wes ae 

Q. It is only the performing right—A. Yes. = 


By Mr. Chevrier: 7 eee 

Q. They retain the copyright—A. Yes. ; as eo 
Mr. Cuevrter: That is as I understand it. a acces 
The Cuarrman: Let us get beyond that. I should not ae to once btbat 

am dealing with the German. Is not the German society formed, not of authors 
but largely of publishers in whom the entire copyright is vested with ¢ the 


incidents of publication rights, performing rights, and of oth EAS 
no knowledge of that, sir. Mr. Hawkes eee | aree et =) 
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Bee Al right, we will fea Th again. In any case, even supposing my 
. asdumption is wrong, the performing right is a right in itself which appertains 
‘ to the general law of copyright—A. So I understand. 
& Q. Now, therefore, you have one combination of holders of performing 


4 rights i in Germany which grants the licensing rights with respect to certain works 
to another society in England, which also receives similar grants from societies 

~ in France, in Italy, in America.—A. Yes 
Q@. And then your English society, having gathered in through these various 
sources, the right to license the performance of these works, and in Canada this 
_company has 2,500,000 of those works with respect to which it has complete 
- direction and control—A. Yes, substantially yes. But to put it somewhat 
different, the national of each of those countries under the Berne Convention, had 

} in England British. copyright— 


om Mr. Ernst: As the result of a British statute. ° 


By the Chairman: 


ae ell, under a British statute, Yes. 
Q. That is, I understand the Berne Convention has never been ratified by 
statute in England. 
Mr. Cuevrier: It gives them the copyright protection. 
~ The CuatrmMan: The Berne Convention is not applied by the English court— 
The Witness: I do wish to make this point, that the national in France, 
_ the individual author in France, the individual author in Germany has, in 
England, a certain British performing right, and he has in Canada— 
Mr. Ernst: As the result of British statute. 

Mr. Cuevrier: It gives to the unionist in that country— 

Mr. Ernst: By act of Partiament. 

The Wirness: My point is simply this, that he has in England a British 
~ copyright. He kas in Canada a Cunadian performing right. Now, how he gets 
it does not matter for the moment, but he says through his French society to the 

British society ‘wil you protect my right in Britain and collect the fees to which 
~ J am entitled for the performance of my work in Britain,” and through the 
_ British society he says to us “will you protect my Canadian perfroming right and 
collect for me the fees to which I am entitled in respect to the performance of 
my work throughout every town, village and city in Canada.” 


By the Chairman: 


Q. I am not going to discuss with you the colouring of things you say, but 

I wish to ask; do you see any strong reason or ground why when through the 
means which you have suggested at least 20,000,—I suppose there must be more 
than that, there must be 50,000 authors, whose works are controlled by you in 
Canada at the present time.—A. Getting near 30,000. 

; Q. Well, will you tell me the ground of your opinion when you object on 
moral grounds to any regulation, as to the prices which 30,600 authors in the 
combine exact from the exercise of performing rights for their works? Are not 

_ they in the same position as an yother combine which must necessarily be regu- 
lated in the interests of the public—A. Well, we are not a combine, because 
there are a great many-—— 

Q. Call it a combination then of 30,000 authors whose works in Canada are 
Bceeicaly placed in the control and direction of Mr. Jamieson as executive of 
_ this company.—A. Yes, sir, that is so, but I simply make the point that there 
are ues works— 
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Q. Oh, I grant that, but here are two and a half to three mi 
least. Now, we are dealing with those and they are a substan i umn 
Well, the authors maintain that they have the ‘sole right in their. opel 
they ‘need the services of an association such as this in order to collect th 
and they object to any interference with their rights of fixing their own 

Q. All right, I do not wish to pursue that matter further. exe And 
maintain it is against and contrary to the convention. Rertcreis 2? 

Q. Oh, well, that is another phase of it. : 


By Mr. Ernst: at 

Q. Mr. Jamieson, the position of advantage which you hold is the Pe 7 

of the Act of this Parliament, is it not? You incorporate under a statute of © 
this Parliament, the Company’s Act, to start with, do you not? Is that correct? ‘ 
You incorporate under a statute of this Parliament.—A. Our company. 
iQe Yes=—A, Yes. a 

Q. And the rights which youshave in this company are thee result of the e: 
Copyright Act of this Parliament.—A. I understand SO, Ves. “ 
~ Q. Now then, as the result of this statute your methods of dollecnie are - 
going to be made more etlicient than they have in times past, that is, you will — 
be in a better position to collect license fees, leaving out the question of regula 7 
tion for the moment.—A. Wouid there be any fee. 2 
@. Leaving out the question of regulation for the moment. Let us assume. Fi; 

the fee is a reasonable one. You are in a better position to collect than you were — 
hitherto. Would you be in a better position to collect whatever fees is paecuneds 
The CuarrMaANn: I think there is no doubt about tnat. 


The Witness: I think possibly we would. I have not examined that. 


By Mr, Ernst: ae 
Q. In other words, this Parliament by its action would be. putting you in a 
a position where you could, if you so desired, exploit the public with reference 
to the works which you hold. —A. So far as the fixed fees— a 
Q. Leave out the question of the fixing of fees. 


The CuairmMan: Meet the issue squarely. 


By Mr. frnst: 


Q. Let us leave out the question of the regulation of fees for the mome 
If you are given the right of what you call completing the contract with resp 
to works which you have, the performing rights, you would be in a position i 
you so desired—I am not suggesting you would—to exploit public; : you ’ 
would have that power, would you not. 


The Cuarrman: They would have the right to fix their fees at anything ‘ 
they saw fit. | ; eS 


The Wirnuss: Just demand and supply by negotiation. 
By Mr. Ernst: 


Q. Well, when you control the supply it is a different proposition. “Wheres 
is your objection, —A. The history of our negotiations can be given you by Mr. 
Hawkes, and you will find that these associations in those other countries have 

10t been able to exploit and to dictate their fees. They have had to sit. down 
and negotiate thein. 4 

Q. I do not know what the fees are, but it seems to me, in theory at. lea i 
that we are putting you in a very strong position, which t am not suggesti . 
you will abuse; but can you tell me any reason whey this parliament in grantl 
you people statutory rights should not at the same time protect the public, 


duty of this Parliament to the public—A. Why protect the public before 
need for protection appears. 
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2 Q We are giving you potential powers, so why should we not protect the 
public where our duty lies?—A. You are protecting the public. 

-  Q. With reference to the great mass we are certainly giving a great measure 
of potential protection to the public. 


By the Chairman: 


Q. I am not asserting that you have exercised your powers unreasonably. 
I am not suggesting by my enquiry that you are fixing prices unduly high, but 
certainly if certain clauses of this Bill pass, unless there is some restraining 
regulation, you can put them sky high, and there may be executives of your 
company who have not the same equitable mind and fairmindedness whieh 
you have.—A. I know that is the impression that we could put our price sky 
high. But, in fact, we cannot put our price sky high. We have to sit down 
and negotiate. For instance, when we sit down, as the British Society do, to 
negotiate with various associations or individuals, or with the British broad- 
casting commission, the history of all those negotiations, as Mr. Hawkes will 
“be able to show, has been that we asked the price, which may be X. The music 
users suggest a price Z, and in the end there is a price Y somewhere in between. 
These prices have always been reached by negotiation. 
: @. Quite so. And in the absence of the telephone rates fixed by the rail- 
way commission, and the railway rates fixed by the railway commission, and 
other rates which are fixed by public utility bodies, everything would be by 
negotiation and by agreement. But human nature is such that you must have 
some regulatory power in order to satisfy public opinion. That is our difficulty. 
I am not against Mr. Jamieson, not a bit. I have no predelictions against — 
your company. I am just trying to see how he can come to a satisfactory 
solution of the difficulties—A. Well sir, I can suggest this, that there seems 
to be a very wrong idea of the application of this thing. It is not the public 
interest that is in danger; it is simply the powerful body of music users on the 
one hand and the various classes of individual authors and composers on the 
other hand. 
. Q. That is so—A. If we concede it is the right of the music user to move 
and use his influence to cut down our tariffs to the absolute minimum. starva- 
tion minimum— 7 

@. You see the same human instinct of acquisition 


A. I say— 

| @. —on the one side, which I suggest is represented by you, are met by 
other forces on the other side—A. That was not what I was saying; I simply 
mentioned the point that this is not—the public is not in danger. 

Q. Well?—A. There is between us and the public this body of music users. 

Q. Let me put the case again if 1 may. You are wholesale dispensers of 
performing rights?—A. We are. 

} Q. And there are, as you say, yoursnatural enemies the broadcasters and 
other enterprises of the country?—A. And— 

Q. Just wait a moment. Then there are the hotels of the country that 
now find it necessary or convenient to supply music to their guests every 
-evening?—A. Yes. | 
Q. At dinner? Then there are certain picture houses, theatres and all the 
rest, who have need of performing rights in order to assist with their varied 
forms of entertainment. Beside that, of course, there are the bands which play 
concerts in the public parks, and play in the streets, and all that sort of thing. 
In other words, there are various organizations which require licences for per- 
forming rights from you in order to carry out their undertakings. Now, natur- 
ally, when you say that you charge what price you like for that privilege, 
it does not concern the public. Does it only concern them, that is the poner 
_A. Well sir, I don’t understand what you mean by their ‘ “undertakings ” They 
are under no contract— 
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eee 
Q. T mean to say undertakings—I am using it in th legal 
prise that they are carrying out.—A. They are in busi ste 


Q. Certainly—A. And they are large and important bodies, an 
contracts with us; and in fact, about 75 or 80 per cent. of ine 
from those large users. 
Q. Yes——A. And those combinations of users, and therefo 
able, I assure you sir, to take care of themselves. 
Q. That may be. Is not this the existing state of sie ‘tha thi 
the instruments which they seek for their protection A. No sir. % a 5 
Q. Wait a moment. They seek for their protection against you 
monopoly the intervention of parliament and such regulatory — 
respect to prices as parliament may impose. Are we not bound | 
nizance of their complaints?—A. No. Is not the government fo) 
them how much profit they wish to make? ee 
Q. No, not necessarily. 


By Mr. Ernst: NGS ee | 
Q. It comes down to this: you really Feces the - Governor. in Cot 
As being unreasonable men, you think they won’t give you large en gh ro 


—A. We don’t know that the Governor in Council will be fully 0: 
to enter into all our affairs and different— 


The eee Can you suggest any other competent body a 


By Mr. Irvine: 


Q. May I put it to you this way.—A. if I may fret: -answe 
question. The music user is making a profit. oe 


By the Chairman: | 
Q.. ee so.—A. And sie 


profits. rae And if we e regulate our fees and oe then ee males 
profit, the public does not pay a lesser price for getting into the 

Q. Is that not non sequitur?—A. It may be so, but the fact 
they are making profit. <4 


By Mr. a We 


(). Suppose you assume for a moment your society, without any 
provided under the statute, did charge too much. Suppose you : 
broadcasting company an enormous fee for advertising, and suppose 
pany paid that charge but charged this. advertising to uN price. of g oC 
advertising, does not the as come in there? 


By Mr. Ernst: 


(. Of course there is the bottom of the ladder every time. There mus ie 
A. | think you have got to examine it a little more closely. The bro 
is doing business with commercial concerns in the country, They are ad’ 
their goods, and if the broadcaster charges more than they can aff tea 
would be no broadeasting. In other words it would— | 


By the Chairman: = ‘i ve 
Q. That is so—aA. In the final analysis of a dealer you mu 


your tea or your coal, you must sell those commodities at a pre 
ey the public. ef 
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page By Mr: Iroine: 


_  Q. The same thing that you are giving there will be true of everything 
_ and consequently there could be no monopoly. We can argue the same thing 
_ about the greatest monopoly in Canada, if you charge beyond a certain price 
_ the public will not buy.—A. That is what I say. If you charge too much the 
- song is not used. 


The Cuarman: You may charge all the pockets will bear. There may 
_ be a difference between what the pockets will bear and what is fair. 


4 - By Mr. Chevrier: 
; Q. There is another factor. If they don’t use your music, cannot they use 
_ what is in the public domain?—A. That is what I am trying to say. j 


. The Cuarrman: I might explain to the committee, my friend is an expert 
in the law. The public domain ‘includes the best songs which have been com- 
posed over fifty years ago. 


| Mr. Cuevrier: Those concerts we hear on Saturday night are all taken 
from the music in the public domain. 


= By Mr. Irvine: 

: Q. Suppose you raise your prices so high that the music publisher must go 
_ back a thousand years to get a song, the public is affected?—-A. May I make this 
_ statement? In fact what this society does have in its repertoire is about 90 per 
cent of the modern popular music and a great deal of which we don’t have. Then, 
in addition, there is all that classical and ancient music which the public 
~ demand— : 

@. And which is not very popular to-day.—A. I say this, if any association 
was. If any combine of music users feel aggrieved by the tariffs we charge, which 
are only a few dollars a week, a dollar a day or something of that sort, then he 
has a perfect opportunity to go into the market and get some music user, 
- composer and— 

We @. Compose new music?—A. Compose his own song. 
- Q. Of course, that is obvious—A. There is no monopoly. It is only— 

-Q. Don’t argue. Leave something to your counsel. What I would like to 

ask you is this: suppose parliament deems some regulatory measures necessary, 
and that somebody be constituted to hear complaints with regard to your tariffs, 
_ have you any other body to suggest? Is there any other body to whom you 
- would refer that this matter should be submitted?—A. We have no suggestion 

on that at all, sir; we have not considered the matter. 3 
~ Q. I understood you to suggest that the Governor in Council, being a 
political body, might not be fair. Would you rather have it submitted to a 
court or judge, or some independent tribunal—the new tariff board?—A. No; 

I think they are all equally bad, sir, from our point of view. 


: By Mr. Chevrier: 
S Q. For some time in the broadcasting, and it has been more pronounced 
~ recently, a large number of American broadcasting stations announce, “by con- 
gent” or “with the consent of the copyright owners.” Has that interfered in 
any way with the licensing that you have been doing?—A. No, I do not think 
that has any effect on us. 
- Q. Then they pay no royalties?—A. Oh— 
= Q. They get the right from the author to do that? And they do not pay any 
_ royalties?—A. Mr. Buck can answer that. 
= 
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By the Charman: ) Pe 
Q. You suggested that you had furnished here in this slip, exhibit D, a_ an 
list of publishers. Now, are you able to guarantee that all music which is issued 
from time to time by these publishers is copyright music?—A. Mr. Buck and 
Mr, Hawkes will be able to answer that question; they have knowledge of what _ 
they get. Ce tatea us 
Q. Your suggestion was—let me see if I understand eyou—the user who | 
wished to ascertain whether music was copyrighted or not could look upon the 
music sheet as published and seeing the name of one of those publishers would be 
assured that that music was copyrighted, and that copyright is existing at 
present, ! aa 
Mr, Cueverier: Depending upon the country from which he came. | 
The CuairMAN: He is giving a list here. 
Wirness: What we do say, Sir, is that he knows that the copyright is m 
the right of the author for fifty years. He is well able to presume, at least, 
that copyright exists. He can look at a sheet of music, and he can see the 
publisher on the sheet of music. oi 


By the Charman: 
Q. And he can write to the publisher?—A. Yes. 
Mr. Cuevrter: You do not know apparently. I am asking you. 


By the Chairman: | 3 ae! 

Q. I will take one of these publishers here— —A. I will say this that we 
have substantially all the works that are owned by those— 3 » 
Q. Quite so; but how am I to determine from this sheet which you wish to 

file with the Secretary of State as indicating the publishers, what music is in ~ 
your control in which copyright subsists?—A. Well, first of all you can look at ~ 
the sheet of music, Sir, and you find a certain publisher is on that list, and if 
he is in that booklet, then you can come to us for permission for that work, 
Q. But are you not by that method forcing the user to come to you and 
depend upon you as to whether copyright subsists in that work, and whether _ 
that copyright which subsists in that work is in your direction or control?— 
A. No, Sir, we are not forcing anybody to come to us. i i 
Q. That is, of course, so; but you might as well say that you own all the — 
lakes about here from which one can get a drink of water and that you are ~ 
not forcing us to go to you to get a drink?—A. That is quite incorrect. oe 
Q. You say that you have ninety per cent of the modern music in your 
control?—A. With all due respect, Sir, I say that it does not quite work out 
that way. The music user desires to know who owns the work. SM 
Q. And whether the copyright subsists or not?—A. He says that lists of 
our works are not available to him. We have, therefore, issued this pamphlet 
so that he will be helped, and will be able to come to us in respect of at least 
ninety per cent of the modern popular works, and we feel that this is a plank, 
an aid, a convenience to him, and we are issuing it broadcast throughout the ~ 
country at our own expense—the expense of the author, without forcing him to 
come, and we are enabling him to come— a 
Q. I agree with all that entirely. I was assuming that as a matter of 
regulation we wished your company to file at some public depository such as 
that of the Copyright Branch, information which will enable the user of copy- 
right music to ascertain those works which you claim to control. You say, 
“T simply file a list of publishers to whom we write.” I will go further and ask _ 
you how can that user determine from a list of publishers filed as to whether _ 
all the works published by that publisher are copyrighted?—A. He can ask 
us, and we can show him the published catalogue. Biro: 
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= + strikes 1 me ‘that that attitude is an indication that you are in supreme 
|; that he really must go to you?—A. No, Sir. It is not an attitude. 
imply that we are in a position—we do have this information, and this 
that we have is a convenience on the one hand to the authors, and on 
> other hand, to the users. The authors get protection from us, ‘and the 
s come to us and find out what works we protect. 
. QQ. There is no doubt you offer many facilities to authors and the public? 
\. They get protection. We presume that the music user wishes to pay for 
4 “use of our music. 
-Q. But he may not wish to pay for the use of the works in which no copy- 
subsists?—A. Quite so, but we think that our association is of great 
enience and help to him; that instead of having to write to every corner of 
the aero 
~ Q. Oh, no doubt, no doubt?—A. It may be so, but if you are going to wash 
Fst of existence the association of authors, you are going to force— 
Q. I am not going to wipe out of existence any association?—A. You are 
going to force them to go to every corner of the globe to get permission. 
e- eg That. is an exaggeration. Nobody is suggesting that. 


Mr, Cuevrimr: Is it not easy to find out whether it is copyrighted or not? 
/ aa understand it, this is the way, and if I am wrong, I will ask who ever 
knows I am wrong to correct me—if I want to find out whether it is copyrighted 
‘not I look at the sheet of music and I see Tom Jones’ name on it. I find 
4t Tom Jones’ name is on the sheet of music, and I find that that music was 
en in Finland, and then I find out that the writer is still alive or that he 


d forty years azo. Then I know, if I know anything. 


ot 


3 _ The CHAIRMAN: How do you know that? 


aa Mr. Cuevrter: If I find that Tom Jones has been dead for fifty-one years, 
Finland. 
Witness: Yes. 


Mr. CHEVRIER: There it is on the book; it is right there, “ published by 
Be so.” I see it was printed in Finland. Finland is one of the Unionist 
countries. Then I know that the writer is protected. Then it is my business 
. and find out who owns that copyright. 


_Wrrness: Yes. 

Mr. Cuevrier; If I find that Tom Jones has been dead for fifty-one years, 
I aa play it. 3 

oa The es But nobody interferes because it is in the public domain. 
_ -Wrrvess: _ Yes. 7 
Mr. Cueverer: If he is dead forty-six years it is my business, unless I 


it to use that man’s property unlawfully—ait is my duty to go to somebody and 
ind out whether he is alive or dead. That is simple. 


By the Chairman: 
x —-Q. If we had some universal biography which gave the dates of life and 
ith, it would be simple?—-A. We have that. We have a universal association 


ae very purpose. , 
Q. That is one of the facilities that you give,to the public, but that all 


sy "3 
lepends upon you? 


a Mr. Irvine: Supposing he was ead forty-five years, and you said he was 
al) Bye and kicking? 


Mr. CHEvRIER: You are liable for damages for mis-information. 


~ 


a ne. SPECIAL COMMITTEE —— 


. Mr. Ernst: Would ot it be simpler if a list of aves wine 
the department kept the record, and you could say to the depts 
copyrighted?” ne 
Mr. Cuevrier: If I could give my own view. I war es be fair 
interests, and I have been at this ever since 1912. I have seen enue 
know where the line lies. ag 
The CuarrMaAn: I hope we will all be able to see that before we are th 
Sometimes I think we will have to have a microscope. Sa 
Mr. CuHevrier: I want to be fair to everybody. ‘ 
The CuairMAN: That is all I wish to ask for the present. 


By Mr. Irvine: 
Q. There is one question I would like to ask you, Mr. J amieson, hsrans 
go. In your statement you say the Canadian Association is being operated « on 
British system. Of the annual revenues of the Canadian Society fifty per 
is payable to the British Society, and fifty per cent to the American S 
I understand that that leaves nothing for the Canadian Society. Have you 
protection for Canadian Nationals in Canada?—A. Yes. May I say this” 
when this company was formed in 1925, it was formed as the result of a mee 
in London between the late Colonel W. R. Lang and Sir Alexander Mackenz 
and others in London, and this society was formed to protect. here in Cana 
the British rights. Now, when we formed that company my instructions we 
incidentally, they chose me because I was a public trustee and accountant, 
could go into these matters of division and accounts and classifications, and so 
forth and so on, but I have been doing nothing but law for the last six years. 
However, some day I hope to come back into my own stride. Now, my instru 
tions were—my instructions from the British Society were to form a society 
and to invite Canadian authors and composers to come in and affiliate and w 
with them. I called a meeting in the Toronto Board of Trade. I issued 
invitation broadcast and two or three individuals turned up. Apparently the 
was no effective interest in musical copyright, that is, so far as Canadian autho 
and composers are concerned. I do believe, however, that Col. Cooper is goi 
to conduct a school of culture and grow them in a hothouse. We hope tha 
is successful. But during the last six years there has been some develop 
in the Canadian authors and composers, and we are still prepared and ae 
to make the agreement with any body as soon as it appears.. There is, in fa 
a Canadian authors and composers society which has recently been formed I 
we are prepared to work with them and to give them whatever share of o 
fees they are entitled to on performance, but we are not going to take a kni 
simply slice off some portion without regard to performance. There Ww 
request made by certain Canadian interests that that should be done. ~ 
we are not going to do that. We are going to give to the authors and com 
whose works are performed without regard to ‘anything else. Thats is tos 
their work is performed 100 per cent they will get it all. 


By the Chairman: 


(). I understand you have not entered into any association or written | Te 
ment with any Canadian society up to the present time —A. No, sir, but we ha 
gone so far as to advise that society that we are perfectly prepared to. look a 
their rights and they will get their share. 


The CuHairMan: Supposing we hear from some of the ober: at a 


Mr. Ernst: It is a quarter to one, Mr. Chairman. Do sis sae we 
be able to get through in a quarter of an hour. ee 
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The Committee red tag Pacd ta 12.45 p.m. to resume at 4 p.m. 


a 
——______ 


Pon resuming at 4 p.m. 


Myr JAMIESON: Just to save misapprehension. In regard to all state- 
me nts of fact made in our statement, Memorandum C, I vouch for those. 


E The CHAIRMAN: Memorandum C is not in. 
i Mr. JAMIESON: I vouch for those. 


a The CHAIRMAN: Well, I do not think that helps you at all. You went 
yver C and you referred to some statements of fact for which you vouched on 
‘h, and the rest of the statement stood as a matter of argument or brief. 
w, if you go through that carefully again you will have ample opportunity, 
ere are any further statements of fact you wish to make, but we cannot 
them as “C”’. C is not in as part of the evidence. 
ee wir. Jaminson: Well, I would like to put it in. 

The CHAIRMAN: Well, I should object to that—— 
B ee ; 


ae” 


~ Grorce Bese: called and sworn. 


By the Chairman: 


a Cen you give a residence where we can ‘get you.—A. Kensington, Great 
Long Island. I am Vice-President of the Canadian Performing Right 
President of the American Society of Sa eS Authors and 


~The Cuatrman: We will be very glad to have any additional statements 

fact which you care to submit to the committee. 

_ The Wrrness: Mr. Chairman and gentlemen, I wish to express my 

reciation of this opportunity of being heard in this very important piece 

gislation. If you will be so kind as to permit me to make a short state- 

, | would then be very happy to answer any question put by yourself 

ny member of the committee pertaining to the activity of the American 

ty of Composers, Authors and Publishers, and where it touches on the 

‘phase of it I haye brought our General Counsel, Mr. Nathan Burkan, to 

er that. I am not a lawyer, sir. I happen to be an author. I have 

tten for the Ziegfield Follies for some 17 years. 

I address myself to section 10. I feel that not quite enough has been 

aid here about authors and composers. I feel that there is a great deal of 

mo 1onopoly—— 

The Cuatrman: I want to hear you, but will you make short, concise 

Rai ements of fact. 

: ee The Wirness: I will, sir. 

ie ~The Cuatrman: Because this committee is not interested in your feelings 
d the House of Commons it not interested. If you will just make short 

atements of fact. 


a ele ~ 
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The Witness: I will try, sir, but I cannot change the way God 
to express myself. I say, that, sir, with all due courtesy. 

It seems that among some people, and among some nations that i 
who chose to work with the products of their brains instead of their hands ¢ 
always begging and needing to protect that particular gift that they have. H 
a man makes this chair it is his, no question about it. He does not have to pu 
his name on it, he does not have to register it. But if you choose, sir, to writ 
a song, or a play, or a book or an article, through some particular trick of 
you must go through a million formalities, yet any person loaded with lar 
can come along and take it without even asking you any question. 


The Cuarrm4n: Do you think that helps us at all—A. It pertains, sir, 11 
you will permit me to develop the thought,—it leads to one point I desire 
make, and then I am going to answer any questions that were propounded h 
this morning, that Mr. Jamieson was unable to answer, owing to the fact 
he has not had the opportunity to have acute and close relationship to aut 
who join together to protect their rights. . Ee 

I think, for the sake of argument, it would be well for me to state w 
authors and composers joined together. A number of years ago songs wi 
taken from a play where a manager spent $100,000 to $200,000, paid an author 
so much royalty on the gate receipts, as we term it, for the products of hig 
brain. That song was transposed, taken from the theatre without ever asking 
the author, or asking the producer of the play, and set up in a dance hall. A 
person was engaged, the song was sung and the author had nothing to do 
it, they said, owing to the fact that no admission was charged at the door. 

The Cuatrman: Mr. Buck, I do not wish to interfere, but you are ta, 
of elementary things. | * 

. The Wirness: I am leading right to.a point that you developed. 

The CHarrMAN: Those rights are protected to-day. . | ee. 

The Witness: I am trying to give you the fundamental basis and + 
necessity for authors and composers to join together to protect their rigl 
That is all I am attempting to do. Me ee 

The CuarrmMan: I have no objection. Ustad nea 

The Witness: Well, that is what I am trying to do. Now when that aut 
went to the owner of that restaurant to ask why this gentleman had usur 
the product of his brain and got it for nothing, and asked something for th 
he was told that no admission was charged at the door; it was done under 
guise of a cover charge. Now, when the author went to those gentlemen a 
asked them—vVictor Herbert by name—to pay him, he was met by the ho 
owners association. The authors had no association, sir. The next thing, : 
came a motion picture industry who started picking up the works of the au 
the creator of materials, and utilizing them. When the author went to 
motion picture man he was met by the attorney for the motion picture ass 
tion. With the development of radio, radio came along, this extraordi 
potential instrument that is one of the greatest products of the home life o 
world. When the author went to see the radio man he was met by an associ 
of broadcasters. That, sir, was the necessity for the authors joining tog 
and taking what we call this performing right and giving it over to an ass 
tion who could handle that for them and which, sir, is certainly beneficial 
the user, because if any attempt is made to disarm or to harm us, or to 
us, or to throttle these gentlemen— Py 

Q. The authors, you mean.—A. Yes, associations, you will immedi 
fill the court-rooms of the country with individual cases and create a sta 
chaos with the users of music. Sipe ag es, 

The CuarrmMan: Well, Mr. Buck, I do not understand that any pl 
been put before this committee—I doubt if any plea is to be put befo 
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- i. ma < . d -! i, 7 
¢ “4 eee . ‘3 > 
ri = 4 s.' = ¢ ae. ‘ 
* i ut 


THE COPYRIGHT ACT 35 


Panfatttes” against the a ee of the authors to associate themselves and protect 
4 Pte interests. I do not think that there is any suggestion before this committee 
that authors should not be protected i in respect of the products of their intellect. 


3 < The Witness: But Mr. Chairman, the desire before this committee that 
ran rampant through it, that brought me here, sir, was the desire to take the 
te author, —there would not be a picture house open in America tonight, there 
_ would not be a radio set open tonight; there would not be a cabaret or a dance 
hall open tonight, nor would a state fair open if they did not have bands and 
_ music to help put that state fair over, sir. 
a The CHarrMAN: We all agree roti that. Why should we waste time. 
_ There is no doubt about. that. There are two respects only in which this bill 
raises any question with respect to the matters which you are discussing. The 
first is this section which deals with fraternal and educational societies. 
2 The Wrrness: May I correct that. 
E The CuatrrMAn: That is one. We will hear any suggestions as to that. 
_ The second is that we have no law, do not propose any law against associations, 
combines and monopolies of authors. 
3 ; Mr. Ernst: I would just as soon hear the witness’ story in his own way: 
Iam quite willing to extend the courtesy to him of listening to his story as he 
wishes to deliver it. 
The Witngss: I am grateful to you, sir,for your courtesy. 
- The Cuarrman: I have no objection, but it seems to me an utter waste of 
time, that is all. 
3 The Witness: I do not believe, sir, that time is ever wasted in dealing 
q with creative products. I know of no ereater sift that God bestows than to 
_ allow man to read a thought that can live 100 years. And it is on that plea, 
sir, that I appear here to-day. I have spent my life fighting for the creators of 
i material. 
- The CHarrMAN: There is no objection to that. However, that point is not 
before the committee, and it is not likely to come before the committee. We are 
x very busy men, and we have many activities, and we wish to have your sug- 
gestions stated ‘suceinotly so that this committee will appreciate them. 
ay The Witness: If you will permit and allow me to express myself. As I 
a stated, I am not an attorney, and possibly looking at ot from a legal mind I 
a might say something that to you, sir, may seem irrelevant. But to the men I 
have the honour to speak for—and I am not speaking alone for American 
P authors— _ 
> The CHarrMan: Noe are speaking of things that are universally approved. 
q The Wirnesss: I sit here by grace of you as Chairman of this committee. 
TI have come a long way to do that, and I do not want to be put in the position 
of seeming to show any discourtesy. There is no discourtesy on my part. 
i. The Cuarrman: No suggestion of discourtesy. e 
. - The Witness: There seems to be an attempt to hamper when I try to 
x express a thought; there seems to be an attempt to shut me off without con- 
cluding that thought. 
g Mr. Ernst: Go ahead and tell your story in your own way. 
j The Wirness: Thank you very much, sir. We have a very important 
question that I wish to introduce here, that has not been brought out. In 1924 
Canada entered into a treaty with the United States on the question of Copy- 
Se oricht. 
The CuatrmMan: Would you produce the treaty. 
The Witness: I will produce the treaty, I have it sir. 


The CuHarrMANn: We will put it in evidence. 


a 


~ 


pa 
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The Wirnuss: I shall put it in ond I also wish ‘ “dieu it, be 
a very important point. I wish to introduce a copy of the treaty sign Calvi 
Coolidge and Thomas A. Lowe, Minister of Trade and Commeree r th 
Dominion of Canada on December 26, 1923. é 
I wish to make the point pertaining to the treaty that when the e 
Society of Composers, Authors and Publishers and the British Performing Ri 
Society formed that it was with the belief and understanding that our righ 
were fully protected under this treaty in Canada, and at that time there : 
no such notion or idea of regulation of prices in existence. Price fixing is a m 
dangerous and extraordinary subject. The gentleman who utilize our work 
namely, the motion picture owners, the radio broadcasters, the dance hall owner 
and those other gentlemen, are not subject to any regulations, and it take 
a great deal of thought to wonder why the creator, the man who makes it possible 
for these things to exist should be picked on when it comes down to regulation: 
There is no regulation to tell the broadcaster how much he should charge a 
hour; there is no regulation to tell the motion picture owner how much he 
should charge per seat, or how much he should put his picture on for, ¢ ad 
through some peculiar trick of fate which I think is instigated by gentlen 
loaded with a sinister purpose—and I wish to make the point, sir, that I am 
here asking Canada for special favours, I am merely here trying to defen 
every Canadian author and composer. And in this room at this moment there 
is a Canadian gentleman who wrote one of the greatest songs that came out 
the Great War “Dear Old Pal of Mine”, Mr. Gitz Rice, who under the directio 
of our Copyright law and no regulations whatsoever became a world hero. 
Now, sir, you must know this subject,—and I believe you do— 
The Cuarrman: Would you allow me to interrupt a moment. Do you mean 
to say that this arrangement does any more than to declare that whatever rights 
Canadian authors may have under the Canadian. law, similar rights will be 
enjoyed by the Americans. = ste 
The Witness: That is the point I wish to make, sir. ; paige 
The CHarrRMAN: Well, that is all. You do not say that Siento us ie 
making admendments to our law which would be applicable to both Americar 
and Canadians, do you. ee 
Mr. naan: After all, this man is not a lawyer. 


The Cuarrman: I am merely asking what his contention is. I am - 
you, is that your contention. ele 


The Witness: I have Mr. Burkan here to answer any legal question. 
Mr. Burxan: I say you have no right to price-fix, because when that pr 
clamation was issued it was made with reference to the then existing Canadia 
statutes. If the Canadian Statutes contained the provisions which would give 
the effect of being confiscatory, it is safe to say that the American Governme 
would not have issued the proclamation. It was only with reference to that 
siuation, and undoubtedly the treaty— Sl ee ee 
The Cuarrman: That is not a treaty. y 
Mr. Burxan: It is a proclamation, it is practically a treaty. 


The CHarrMan: -All it says is that on and from the Ist day of J anuary, 
1924, the said country (that is, the United States of America) shall, for the pur- es 
pose “ot the rights conferred by the said Act, be treated as if it were a count z 
to which the said Act extends. That brought you, in so far as oe said Act. 
concerned, into the fraternity. peter 

Mr. Burkan: Dealing with a specific Act which contained no price-fixi 
_ provision. s ZS 

The CHARMAN: Do you mean to say that we are bound ee ; 
clamation, so that we cannot amend our Act. Leia eer 
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Seed *, 


_ BurKAN: Te cannot; with respect to future don eriéhts you have the 
to make any change you see fit. Just as the United States could not to-day 

prive Ca 1adians. Supposing the United States amended its law so that a 

n citizen received no protection or a medium of protection. 

2 re . Ernst: In other words, you say the rights are vested. 

pe + Burkan: Vested rights. It can only be with respect to the future. 

a _ The ‘CHAIRMAN: Well, I understand your contention but I do not agree 

with you in any sense of the word. I think that contention will have to be 

x ade by the American diplomatic authorities to have any weight. 

Mr. Burxan: I am just a lawyer expressing an opinion. 

i The CHAIRMAN: Will you go on, please. 


~The Wirness: I would like to develop, Mr. Chairman, a point that a great 

has been made of here, monopoly. That. is the bugaboo always on the 
of those pertaining to users of music; that argument has presented itself 
> the. society formed to protect itself. The minute the authors got together 
top men from legalizing piracy and taking their work they were called a 
opoly. I know something of copyright, sir. I have made a study of it all 
ife, and copyright is in itself a monopoly. It is in itself a monopoly to the 
usion of all others. The minute I develop my thought, put it in music, 
ok, or a play, or a patent, the minute I let folks see it the government 
y partner with the solemn obligation for a certain term of years that that 
be exclusively mine. That in itself is a monopoly. 


* _ The CuHairRMAN: That is the effect of a statutory enactment. 

The Wirness: That is right, sir. I agree with you, sir, when you say 
thors have monopolies. They certainly have a monopoly. That is what it 
s. The laws of the United States were taken from the laws of England, 
the laws of England go back to the time of Queen Anne. This is not any 
nice affair which has been thought up to meet an expediency. Motion 
ture owners, or radio broadcasters who are here—and who are here in great 
mbers, sir, to tell you and stimulate their political activity through your 
on to come down here—would have you gentlemen pass a bill to take the 
ucts of a man’s brain. That is what brings me here, sir, to make a plea 
those men. What other authors are in this room. “What other authors 
here? Who are the public in this room? ‘The public is not here, sir. You 
lemen represent the public. But there is no number of the creat public of 
s nation of this Dominion in this room telling you gentlemen to do this. 
are only asked to do it by a single group of men who would like to 
culate us. That is the basis stripped of all its verbiage, and no one is here 
Il them that they shall charge so much an hour: no one is here to tell them 
they shall charge so much a seat. And even if those gentlemen are given 
right to regulate their raw material they shall not let the public into the 
tre any cheaper. As far as the public is concerned, however, in this par- 
ar day of copyright—and if you men know anything about copyright or 
ramification, it is the user of the creator, and I appear before you, sir, and 
ae 1 gentlemen, to make the earnest plea for the creator, because through the 
his listory of the world, 90 per cent of oe are starving to death. 

S % “By Mr. Irvine: 

 Q. How does this bill affect the creator?—A. Because it shall regulate 
him and shall not regulate the user. 


é- a By Mr. Ernst: 

= -Q Your point is if the question of price-fixing were taken out that you 
wou Id et what you wanted from the bill substantially; that is correct is it?— 
AT am not here to tell you gentlemen how to write a copyright Act. I am 
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Mr. Ernst: They had no right to speak for me. I don’t know for any- 
body else. Quite frankly, I am looking for information. yee 
The Wrrness: I am trying to give it to you, sir, 1 want to make © 
point that it is an extraordinary thing here that the creator, the raw mate 
that those gentlemen must have to exist, is here to be regulated, but on t 
creat. patents no one is here to regulate them; no suggestion has been mad 
any one of these hearings that you should regulate— __ Na a 
The CHarrMAN: We are not through with the hearings yet. If you will 
confine your objections to this bill, to me it would be relevant. What you 
saying now does not have the slightest effect upon me. a ee es 
The Witness: I bow graciously to your will, Mr. Chairman. I can only 
hope, sir, that I am able to answer any question pertaining to this subj 
put to me by you or any member of the committee, and if it is a legal ques 
that I cannot answer, I will be obliged if you will extend the same cour 
to Mr. Burkan and permit him to answer. 


By the Chairman: | ; 

Q. I would like to ask you some questions with regard to the organizat 

of the Amercan Society of Composers, Authors and Publishers; is it an inco 

porated company?—A. No, it is a voluntary organization, an association. 
Mr. Burxkan: A volunteer association organized under the laws of 

State of New York. an 


Witness: It is a corporate entity. eS 
Mr. Burkan: It is a voluntary association just like labour union. 
Witness: We have legislation dealing with such an association. ‘ 
Mr. Burxan: Yes. It brings actions in the name of the president, ai 
sues. All labour unions are organized the same way. ae 


By the Chairman: “eae 
Q. It is composed to a certain extent of a large number of publishing com- 
panies?—A. Publishers and composers. i 
Q. These publishers are publishers of music chiefly?—A. Yes. He is the 
agent of the creator. ee a 
@. Are they publishers of books?—A. No, just music. In the American 
Society, just music, pee 3 
Q. Music?—A. Yes; music. 3 ‘ 
Q. And among the list the composers here are given a number as w 
How are the profits and receipts of your association distributed?—A. They 
distributed quarterly, four times a year, Bihy 
_ Q. On what basis?—A. The funds are distributed by a classification com- 
mittee. There are numerous types of—This, Sir, will answer a question asked 
to-day and was unanswered. There are different kinds of music. There 
what we call standard works of the higher class of music, and then there 
operatic works such as light musical comedies. They come under the head 
musical play. Then there are popular songs that do not live long. Then 
semi-popular. You have songs like, for instance, a semi-popular song would be 
“T hear you Calling me”. oe ogee ae 
@. This is an American Association having certain legal standing under 


law of the State of New York governing associations?—A. Yes, Sir. 
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oo ee BurKan: But Gaceeeng also of foreigners. Canadians are also mem- 
4 b ers. Mr. Gitz Rice, aislicn cad O’Hara and a number of other Canadians are 
members. | 


Boe a WITNESS: Residing | in the United States. 
Mr. Burxan: It is their market. They go there. 


oe 


Bec The CuairMaNn: Do the authors vest in your association any rights? 
Mr. Burxawn: I think I had better be sworn. 
Be NarHan BurKAN, called and sworn. 
x 1 a a - 
§ : "4 Mikvina: I live at 1136 Fifth Avenue, New York City. I am attorney 


_ to the Supreme Court of the United States and all the courts of record of the 
* State of New York, Court of Appeal, Supreme Court, State of New York. I 
was admitted to practice in 1900. I am an attorney and general counsel for 
e the American Society of Composers, Authors and Publishers, and for the orga- 
. nization of that society in the year 1914, and I have been its counsel ever since. 


By the Chairman: 
@. When was your association founded?—A. th 1914, 


D ~ Q. What was the date of the American copyright going into forcee?—A. The 
ee 
E: s Bar 1G NO: the first general copyright?—-A. Our first? Well, 1803 was our first 


copyright act. Music was first protected in 1908, and the last act was 1909. 

The rights of public performers of musical works were first enacted in 1856, in 
relation to dramatic performances, but dramatic performing rights, dramatic 
musical compositions, comic operas and songs of that character were protected 
under the act of 1856. In 1897 there was an amendment made to the law which 
included musical works. That was from 1897— 

a Q. That is what I was dealing with. I-thought it was 1907?—A. No. 1907 
‘ Was the codification. 

a -Q. You say that musical works received copyright since 1897?—A. Per- 

forming rights were protected since 1897. Performing rights and dramatic 
- musical works were first protected by the act of 1856, October, 1856. Performing 

4 ve _ rights for musical works were protected first by the act of 1897. Then came 
the revision of 1909, but by the revision of 1909 musical works, dramatic works 
~ and dramatic musical works received protection with respect to performance. 

F s Q. Do the authors in your association vest in your company any rights with 

respect to performing rights or the collection of fees?—A. Yes. — 

2 Q. What do they do?—-A. They make a contract for a term of five years, 
@ _ vesting—assigning to the society the non-dramatic performing rights in their 

respective musical compositions. 

e.- Q. That would include all musical oe tupnccst ok Public performances 
_ for profit. It would not include stage performances, because we have various 
4 classes as Mr. Buck said—men who write comic operas—Trial by Jury and the 
Mikado. In respect to those rights the author deals directly, the author or 
composer deals directly with the stage producer. 

Re Q. But your association does not deal with musical dramatic works which 
F ‘ are produced on the stage?—A. Well, after a play has had its run, numbers are 
_ taken out of the play and then are permitted to be performed generally for the 
public. 


Bt. 
3 


:— a 
4 


By Mr. Ernst: 
-Q. Such as Gilbert and Sullivan’s ee of the Mountains?—A. Yes. 


- 


= 
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By the Chawman: meee ae GS sie 
Q. I understand your distinction. Can you give me the form of 
that your authors sign?—A. The form? Yes, we can send one up to i) 
leasure. vie eee 
E 5 Do you have a uniform contract?—A. We have a uniform ¢ 
absolutely for all—all alike. _ ee 
Q. Does your association with respect to those works which are und 
control collect the fees, charges or royalties for performing rights ?—: 
Q. Directly?—A. The society collects them directly. ae 
Q. Does the society sue in the courts for collection?—A. The society su 
in the courts in the name of the president, Mr. Buck, and the owner of t 
copyright. en ee Ewin Be 
Q. And the owner of the copyright. That is the owner of the copyright. 
to be one of the parties, a joint plaintiff?—A. Yes, Sir; under our law. 
Q. In other words, the president of your society is joined in respect o 
your society’s interest, but as the author has not parted with his copyright, o: 
the performing rights in his copyright, he is joined also?—A. Under our law 
copyright laws we have visibility. All the rights granted by the copyright v 
in the copyright proprietor. ae ee eae 
Q. Is there any doubt about the applying in every country?—A. Under the 
English law the rights are separable. TPR ag ar eee seas 
Q. You are simply saying that they are separable?—-A. No, they are not — 
under the American law. If the author assigns his own copyright—assume tha 
I write a novel and I assign the motion picture rights to a motion picture ¢ 
pany, the motion picture company cannot sue for infringement unless it J 
me as owner of the copyright because the copyright has been in my name, : 
because the novel is coyprighted in my name, and therefore when the moti 
picture company brings its action it must join the owner of the copyright, 
for that reason when the society brings suit, it must join the copyright 
prietor, because the legal title vests in the proprietor, and we have the Act— 
for that reason both men join in the action. | Merce 
Q. Then, as a matter of fact, your society in the United States differs bot 
in its organization and legal qualities and powers from such an institution a 
the Canadian Performing Rights Society, Limited?—A. I do not think 
because in our case the author and the composer and the publisher each sig 
a contract with the society under which each grants to the society the perfor. 
ing rights, the non-dramatic performing rights in his work for a period of fi 
years. yeti sas eae Spee te ae 
(. Is that same form of contract adopted in Canada?—A. In turn, t 
American Society made a contract with the Canadian Society under which t 
American Society grants to the Canadian Society the right—it transfers 
assigns or licenses the Canadian Society to exercise these rights for the terri 
of Canada because our rights convey to us—the rights conveyed to us by 
members not only relate to the United States but also cover the Dominion 
Canada and some foreign countries, and we parcel out Canada to this Cana 
Society. oe eet 
By. Mr. Ernst: ee 
Q. Your society in entering into contracts with these authors or composers — 
—who would enter into the contract in behalf of your society, the secretary or _ 
president?—A. The president and secretary. , i 
_Q. Do you also enter into contracts with foreign composers like the Engli 
society ?—A. ‘Yes, sir, we have a treaty, an agreement with them that t 
protect our rights over there and we protect their rights in America. 
@. You are more than merely an association of American authors: 
have the additional feature, your society also handles musical productio 
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oer her Serica? oA: Practically most countries of the world: I might say this 
: that: the reason for that is this: in dealing with users we find that they have got 
Px . have a diversified international program. We find that the ordinary dance hall 
Fac oe -abaret must have eighty-one numbers or tunes for a night’s performance. A 
os broadcasting station must have twenty songs per hour. The program must be 
__varied, attractive and pleasing, and there has got to be a reservoir, a fund from 
7 - which they can draw, and, therefore, if you restricted our catalogue repertoire 
s to Americans, we could not satisfy the demands of the users. Since 1914 to this 
day we have never had a case—I do not recall a case where the users ever 
applied for a single song. He contracts in gross or blanket contracts. Under 
Be those contracts he gets the rights to use all the works in the repertoire of the 
society. That means the United States, British, French, Italian, Austrian, 
a German and Swiss—whatever country may have a contract, for ‘that same 
as -money. Let me say this. When we organized we met the hotel people and they 
_ fixed the rates. The rates of a first class hotel were $360 a year, second class 
_ hotels $160 a year, and I think third class hotels $90. 


~ 


teria ae ais 
ft ‘ i 


By the Chairman: 


Q. Could you produce a schedule?—A. Yes, we will. Now, I might say this. 
4 "With the theatres—we met them and they negotiated a contract upon the basis 
ES a — cents per seat per year, That is all they have ever paid from 1914 to 
_ this day. 

Be 7 Q. Who is that?—-A. The theatre owners, the motion picture theatre owners 
= x —ten cents per seat per year, and for that they get the works not only of 
_ American authors, but everywhere else. Now, with respect to Canadians, 
- Canadians come down to the States because that is their market. They can sell 
~ to all the publishing houses down there. I had the pleasure some years ago, 
before I had relations with Canada, to protect a Canadian author, Mr. Gitz Rice. 
He is here to-day. He wrote “Dear Old Pal of Mine”. The Columbia Grama- 
Ss phone Company took the position that since we had no relations with Canada 
a that they could sell his “Dear Old Pal of Mine” and they definitely refused to 
= pay royalties. Now, in that situation I brought a suit in our court.. He was clad 
in the uniform of a ‘Canadian soldier engaged in recruiting. Our courts held, in 
E view of the fact that he had done the work, that he was entitled to protection, 
and he was entitled to $11,000. , 
_ Q. Was he resident in the United States?—A. He was there temporarily. He 

ee a6 there as a recruiting officer. They made the contention— 
3 -Q. What year was that?—A. 1918. He had been gassed and returned. 
_ The proclamation was in 1923. They carried the case to the highest courts, and 
eS had the pleasure of fighting out that case, and Mr. Rice collected $11,000, and 
_ the Columbia Gramaphone Company took another position. They said that they 
had shipped these records up to Canada, and therefore, he would have to collect 
his royalties 1 in Canada, and South America: but we showed that six out of seven 
steps in the making of records were made in the United States—the Master 
3 ~ Record—and everything was done except the pressing. The pressing was done up 
2 here, but all the rest was done in the States ;—manufacturing was done in the 
~ States—six out of seven of the steps were done in the States, and they had to 
pay, the courts said. Mr. Geoff O’Hara, Mr. Hobart—we’ll give you a list—all 
e these men are entitled to join the society, and they are all protected by that 
3 society. Here is our scheme of division. The moneys collected are divided as 
_ follows: ten per cent is kept for the use and benefit of the society, retained by its 
treasury. The balance is divided among the publishers, authors and composers. 
The men are classifield. There is a classification of composers and authors. 
Sas Thay re classified from the membership. They know the standing of each 
&! ee a and each author, and each class of composer. There are men who write 
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symphonic poems. Men who write popular songs, comic operas, and 
works, and each of his class is represented on the board. This class 
committee permits this allotment, the money is divided up to each man accord 
to what the man contributes to the society. Then the publishers divide t 
same way. ee 

Q. What have the publishers to do with the performing rights, unless the — 
whole copyright is first vested in the publisher?—A. They have this to do. — 
There are three people interested in a song: the man who wrote the music, th 
composer; the man who writes the words, the author; the publisher, the ma 
who is exploiting it—the man who sends out people to introduce it and who send == 
out people to advertise it. He has made his investment of labour, energy and 
capital to put it out, and to create publicity. aspen 


By Mr. Ernst: | | <r 
Q. You say he usually enters into a contract?—A. Yes, which he shares with _ 
these men. They divide it. | ‘ eee - 


eh 
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By the Chawman: | a 
Q. Do not your publishers usually require, before publishing, an assignment — a 
to them of the copyright?—-A. They do—an understanding or assignment. = . 
Q. They are the real owners then within the meaning of the Copyright 
Act?—A. Well, they are the real owners, yet you have always to recognize that 
under the rules of this society the composer and author have always participated, _ 
and he shares with these gentlemen. we | 
Q. Quite so. I was dealing with the legal aspect of it?-—A. I just tested ow 
the question of the rights of the owners of the copyrights. The question is now > 
up. It is decided by our Circuit Courts of Appeals in the second district. There 
is a sort of trust relationship when the publisher takes a song. ee 
Q. Unless he takes an assignment of the copyright?—-A. Unless he takes a 
assignment of the copyright, but there is an implied covenant that he is to go on 
and publish. He has to do work. He cannot take that work and destroy it. He 
has to utilize it and push it along. But in so far as the society is concerned the _ 
society recognizes by agreement the author, the composer and the publisher, and _ 
these men in these hard times—these authors and composers look to the society _ 
for their sole support because the sales of sheet music have dropped. There has 
been a tremendous drop. It has practically been killed—the sale of gramaphone oe 
records—because there has been a new form of entertainment, radio and motion 
pictures. eee 
Q- Is it not almost uniform, in respect of the contracts and assignments made — 4 
of copyright by the author to the publisher, that such contracts territorially 
cover the United States, and Canada and Mexico as well as the United States, 
although the contract is made in the United States?—A. Many of the contracts 
cover not only the United States, but they cover the entire world. When a man 9 
comes along with a new song he makes a contract under which he assigns to this 
man all his rights. a 
@. He assigns to the publisher?—A. To the publisher. All his rights. He — 
receives a fixed royalty for the United States and for foreign countries, I think - 
the royalty differs. 3 . ee 
Q. That is the royalty on publications?—A. The royalty on publications, 
and also the royalty on mechanical performance. So . 
Q. Quite so?—A. These rights that we are dealing with now, these per- 
forming rights, while from the wording of the contract it may be held that they 
are covered— aM e 
@. They are covered, are they not?—A. They are not for this reason. You. 
must bear with me. While it might be said that they are turned over to the 
publisher, as a matter of fact the publisher has recognized in all these years _ 
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919 ihe. Bee of the composer and the author to make his contract with 
erican Society under which he participates with the publisher in all 
pts derived from this public performance. 

Is this not the case: the publisher, although the copyright is vested in 
yet for the purpose of advantages which the publisher obtains by becom- 
ng a permanent member of your association he agrees to your association’s 
ral lations by which this distribution is made in respect of performing and 
ther rights, so that thereby the author retains an interest and receives a 
enue therefrom?—A. Will you let me put it in my own way? 

a Eo, Yes?—A. The greatest benefit that the author derives to-day in my 
opi nion is from the society, and he would not turn his rights over to a publisher 
i ae that that publisher could, under that contract, claim his perform- 
rights 

— Q. I do not-know. Possibly he would not; but I have seen a great many 
of these contracts?—A. They cannot, because they are contracts. We have 
3 contracts. Each publisher, and each author and each composer has a 
ve or contract with the society. 

Quite so?—A. And during the duration of that contract he cannot assail 
Eb tie signed We x: 

~ Q. Would he be put out of your association if he did?—A. As a matter of 
law ; he is bound by law. 

OQ, He is bound by law as a member of your association. Quite so. I do 
‘ot ; doubt that your association is a great help indeed to the author, and that it 
; served a very useful purpose in respect of dividing, according to your 
ulations, and apportioning the income received among those various sources; 
; the legal situation, as I understand, and as I am advised, by competent 
authority, is this, that during the last many years the publisher takes an 
ignment of the copyright which is a complete assignment of the copyright 
d thereby becomes the owner under the terms of your legislation; but in view 
the advantages which accrues to the publisher by being a member of your 
ociation, which is world wide in its scope, he agrees to the regulations of 
u association by which this distribution is made?—A. I am sorry to say 
1 have been grossly misinformed in that respect, because there is no such 


~ Q. In what respect?—-A. No such thing. 

_ Q. In respect of what?—A. In respect that the publisher is willing to per- 
it. the composer and the author a share in the emolument of the royalties 
rived by the society because of the advantages that he, the publisher, got by 
pint use. That has nothing to do with the case. Here is a society organized 
away back in 1914. The composer signs his contract. That is for five years. 
Tha 4 publisher takes, subject to that contract of ours—he takes full knowledge 
f the fact that there is an outstanding contract between the society and the 
even hundred and some composers and authors. 

_Q. One moment. I may be wrong, you see, but my information was that 
n na: any of the contracts still outstanding made with the publisher were made 
anterior even to the formation of your association?—A. Probably a few of them. 
___ Q. And since the formation of your association many of them are made 
S the publisher in many cases before the author becomes a member of your 
association?—A. Now, that is not the fact. 

EQ. Is it not so that many authors come into your association from year 
0 5 year although they have been authors for many years, and have made prior 
contracts with publishers?—A. At the beginning, yes. At the beginning of the 
4 ety when we were organizing in 1914, yes, that was the case. In 1914. But 
nk it is important because there has ‘been a great deal said in respect of this 
ination, and I think you ought to know, and I will not take more than a 
meoute to tell it to you. I happen to be in the position. I was an attorney for 


ae 
a 


“~ 
al 
—_ ” 
‘ ". 
7* ” 


“f a as ~ 


44 SPECIAL COMMITTEE = = 


the music authors, and we found that inroads were made upol Lt 
legitimate composers of dramatic and musical works such as operas, et 
form of entertainment developed, the cabaret—no charge at the door but 
charge or a charge for checking a hat and coat, two dollars, three 
dollars. They erected stages and took the song hits of a successful co 
and with costumes and make-up gave these performances. An author t 
protect himself and he found he was met by an attorney for an organization, ¢ 
he was met all along the line by organized groups of users. It came to- 
point—like a labourer who cannot protect himself against a combinatio 
employers and was obliged to form a union, and so they formed a labour un: 
where they said, “ there is only one way to cope with the problem and that 
organizing ourselves and therefore protecting ourselves throughout the country 
The contracts were made. These publishers knew that these authors and con 
posers were making these contracts. ‘They never questioned to this very da 
these contracts, and while technically all the rights vest in the publisher 
I claim— Se 5a 
Q. You say “technically.” You mean legally?—A. Legally; but the 
are stopped because they have permitted for seventeen years these co 
outstanding without question, and upon their expiration they permitte 
renewal without protest, and I say they are estopped. en is 


By Mr. Ernst: ee 
Q. What proportion of modern songs produced in the United States dc 
control?—-A. I should say about 60 per cent, I think, of the song literature 
more is controlled by this society. eo ee 
Q. That comes within the copyright provision?—A. Yes; I should th 

60 per cent. . eae 
Q. Is there any other association?—A. There is no other association 0: 
kind in operation save and except as associated, what we call associated 

lishers, who acquire some rights and try to collect some money from sym 
poems. Outside of that there has been no other society in operation. I mi 
also say— | ete ct 


By the Chairman: = ee 
_ Q. Would you file the copy of the agreement under which your associ 
is formed and the regulations under which it functions?—A. Yes, surely, 
pleasure. : eee fh” 
Q. And the contract which you make with authors— —A. Yes. — 
= —is a uniform contract? I think you have already agreed?—A. I s. 
at. Ah ae oe ee 


Q. Then, in addition to that, I could hardly ask you to do it, but if 3 
are able to do so, we would be very glad to have you file a few contracts bet 
musical composers and publishers——A. I will tell you what I will do with - 
I will go one step further, and give you a record, an appeal in a case tha 
just fought out in the United States District Court, and which went to— 
Court of Appeal, so that you will have the decision, and you will have 
contract. In that contract, 22 of them, so that there would be no question | 
I selected one— Sk 3 ea 

_Q. That is all in this case?—A. Yes. I would give you one that was 
basis of litigation so there can be no— Be a 

Q. That is very good?--A. —doubt cast upon it. I will go one step 
because I think it is interesting. I will go over the matter, it will onh 
few moments. An action was brought against us by the Association 
Picture Exhibitors to dissolve us upon the ground that we were a 
in restraint of trade. The matter was argued before a Justice of the Supr 
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jataehe: ead ean we were See ae thee purpose of protecting sneaiees 
inst organized piracy. They said that before our organization was formed 
they got free music; they could ‘play music and didn’t have to pay for royalties; 
‘that at what was. wanted was to stop them, and since we were organized they 
were stopped. I should like the privilege of filing that decision with you. 


= ae see should be very glad to have it filed for our information. 


oo Mr. Ernst: 


= a ~Q. i did not go beyond the trial court?—A. It did not go bevond the trial 
ourt. Then another motion was brought against us by a gentleman by the 
‘name of Mr. Tuttle to dissolve us upon the ground that we were violating the 
Ss lerman Act, and he represented the broadcasting institutions—the Sherman 
Act in restraint of trade— 


4 The CHAIRMAN: I think la: wyers in Canada are familiar with the Sherman 
. AC 

= ee: sBY Mr. Irvine: 

Bee 0). What you call an “ anti-trust’”?—A. Yes. That was brought by the 
“roadeasting interests and Mr. Tuttle to get certain. legislation to have the 
companies fix the prices— 

a The CHairMANn: Did this decision amount to any more than this, that your 
association was found by the trial judge not to be a combination in restraint 
of trade within the express terms of the Sherman Act?—A. No. Judge Gough 
Brent one further, he decided upon the common law principles. He said he 
as nothing wrong about this association, and— 

_ Q. The end of it was, it was not held to be a combine?—A. We did nothing 
because, bear this in mind, when you want a particular song you go out and 
buy it; ‘that is the song you want, and the song you get. We cannot sell you 
another song because you want Irving Berlin or you want— 

FQ. We have got beyond that in Canada; we have got this far. As usage 
“goes here, you are asked to subscribe in respect of the whole repertoire, 


Mr. Graven: Nobody asks for a certain song. 


~The CuairMan: Before you state that as a fact, you had better read some 
P ihe communications we received.—A. That is just the difference, communi- 
Be Re from one—a statement is one thing and a statement under oath is 
‘something else. We are sworn under oath, and we are liable for any mistakes 
* ve make. 
— Q. Others would be under the oath the same as you are—A. Well, it was 
“done for the purpose of representing here and making capital out of it. That 
s the reason the user has got to combine. The single song itself is not the 
ehitest value to a musical man. If he runs a dance hall or a cabaret he has 
got to have around 81_ ue for the aca if he. runs a radio DEORE ae 


By Mr. Ernst: 

= Q.-Take the case of my home town in the county of Lunenburg. We haye 
a regimental band, which happens to be a voluntary organization and they 
give “concerts in the open air, and they might give a half a dozen musical 
mn mbers in the evening. Would they not come within the notice that is given 
here? —A. Our experience has been this. As a matter of: fact-— 

~ Q. Will you meet that contention?—A. Yes, all right. Now, that is a 


olitary: ease, and I am sure, in the first place,— 
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Q. It is not a Solita, case; I can perceive a number fs c U 
have a hundred such cases, assuming a hundred such cases, itis a 
for me to say, “Well, this is Aes After all is said and do 
people do not use it for the purpose of making any profit in the sense in w 
we understand it. In the States we would not ask for a royalty. We don’t | 
for royalties. We are after the motion picture theatre places, hotel proprietor 
cabaret and restaurant places, dance hall proprietors and radio broadeasti 
stations. Churches don’t pay and colleges don’t pay. 


The CuHarrman: As a matter of fact, I read the evidence Agel hee are not 
asked for anything. Regimental bands, we don’t ask them for anything, a nd 
I will tell you now in so far as I am concerned instructions will be given to ‘hee 
performing rights societies to deal with this sort of case, because Pay are ols no 
consequence ; they don’t figure in the scheme at all. Be 

Q. Would you allow me just one word. I read the evidence given on beha 
of your association recently, and I must say in the administration of your 
society, as appears from that evidence that your present statement is corre 
but I do not understand that a performing right society of England or a p 
forming right society of Canada accepted the same particular platform.— 
Well, they “should. 


By Mr. Ernst: : ge i 

Q. May I just read this paragraph out of the booklet which was “passed 
around this morning? Here is the portion of the paragraph, “The directors of 
military and brass “bands are requested to take note that musical works tk 
public performing right in which is controlled by the society may not lawfu 
be performed in public, by mechanical means or otherwise, without the society 
licence or permission’”’.—A. I am not, and 1 am sure in speaking for Amerie: 
societies, in sympathy with the attempt to collect any royalties from regimen 
bands devoted to the purposes and usage which you state; and I state this 
the record, that we have not charged educational institutions or charit 
institutions or churches or colleges, and we never will because that is chic 
feed, that 1s not what we are after. They do not do us any damage. Wes 
dealing with the important people, the users. 
Q. May I say I have every sympathy with the author and the compo: 
and I am not out of sympathy with your society, but it is ‘a matter of public 
policy whether you should be placed in a position where you can hold up those 
small concerns, hold up those small bands of music at some tuture time.— 
We have been in operation since 1912— 


The CHairMAN: Wait a minute.- Am I right in my ile that 
far as the administration of your rights in Canada are concerned they are now 
vested in the Performing Right Society of Canada in respect of which you own . 
half the stock?—A. Yes, that is right, ee 

@. And therefore the inhibition which you have voluntarily placed iss 
yourself in the United States does not apply to Canada except in so far as 
Performing Right Society of Canada imposes those same inhibitions upon 
own administration?—A. As the largest proprietor of this institution, Holm 
so call it, the American society certainly has the right in view of the fact t 
it has in its membership Canadians and others, it certainly has the right 
suggest to the Canadian society the impropriety of collecting royalties fr 
regimental bands or from the kind of performances mentioned. I want-to § 
to you now, I have never collected a dollar—they are all here, radio broac 

casting people are here, and the motion picture people are here, and they | 
call who they like or anything they like, they are the ones who are here an 


these are the fellows we are after, and I challenge them as a whole to point 
a single instance of a case where— 
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Mr: aie I don’t think there will be government interference, as a 
F mat er of fact, unless you abuse your privileges. On the other hand I do not 
e why you object to the government being in a position, or the Governor in 

Council being in a position, if you abuse your privileges, to remedy that and 
7p rotect the people—A. May I answer that. You have got a provision here asking 
for prices to be fixed. 


- The CHarrMAN: No, we have not.—A. I saw one this morning ‘in the act. 


teat I did not.—A. Let me state my experience. Take for instance a little 
iz Bacio station we will say, down in West Virginia. Its total receipts from 
advertising is, say, $100,000 a year, expense of operation is about $50,000 a year; 
ia served say, is 200,000. With a station like that, if it pays $1,000 
Or oct 

_ . They can afford to pay their fee—A. Along with other expenses, but 
By you take. the larger stations— 


By Mr. Bont: 


Bae. G). WGY and WJZ?—A. Yes; they are serving a population of ten millions. 
el heir vice president offered a siateniene to the Federal Radio Commission in 
. which he said that radio is earning a billion dollars a year— 


By the Charman: 

- Q. Not one particular station?—A. No, but radio in America. 

Q. All the stations?—A. Yes; a billion dollars a year. That is in the 
a1 records, ‘one billion a year, and he says, “don’t lose sight of the fact that music 
is the background of the whole thing’. And then there are the commercial 
stations and what they sell is, you know, tooth powder and things that are 
purely commercial, and where a station earns a tremendous sum of money 
from advertising hook- -ups throughout the United States and they pay $20,000 
a year 
The CuatrmMan: The only suggestion in the bill is that those users will be 
given an opportunity before a proper tribunal from time to time if they find | 
the charges oppressive, to ask that an inquiry be held as to whether they are 
' oppressive—A. Why do it to us when you have got—there is some talk of a 
radio monopoly in the United States, and the government has brought an 
action to dissolve it. We know that ‘they have 2,000 patents and they are 
_ trying to do the same thing as they tried to do when they came before the 
Congress and wanted the United States Congress to pass compulsory rates. 


a Mr. Ernst: I do not think this parliament should fix rates—A. I have 
a reard you have got a radio monopoly, why don’t you cover that? 


Bi. The CuatrmMan: At the present time there is an inquiry being had into 
the radio monopoly in Canada, although it does not exist to the same extent 
and I think that the same thorough examination will be made of the alleged 
‘adio monopoly in Canada as is now being made into the operations of the 
x Sanadian Performing Right Society, which has the sole control of all your 
works in this country?—A. Here is a monopoly. All that Canada has ever 
_ paid for performing rights since the enactment of the first Canadian copy- 
right bill is a total of $35,000. 

y Q. Simply for the reason that you never were in a position under our law 
to enforce it?—A. I beg your pardon. 

Q. I beg your pardon. —A. The individual author could have brought a 


suit 
x . Q. The individual author, certainly—A. Yes, he ete during all those 
years. 
oe. 


<~ 7 a “ if 
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Q. He never has——A. Well, I know, but you are talking about 
Now there is your monopoly, a matter of $35,000. I would like 
much other monopolies operating in Canada have | oe 

Q. We are asking for this act; we are asking for those restriction 
that your association, if it is doing business in Canada, and any her O- 
ciation doing business in Canada including the Canadian Performi: e Right 
Societies, will have undue restrictions imposed upon them in respect 
collection of their fees, charges and royalties —A. Mr. Secretary, fc 
purpose—I take the position, for the purposes of protection of the autho 
makes very little difference as to this. These authors can bring their s 
they can bring their actions; they can bring their suits and protect the 
selves. oh a ae ers 
Q. Quite so—A. Because this is only a step; this is only a step, a 
upon the part of the broadeasting end and their allies, and I don’t. wan en 

Q. It is not a step on the part of the broadcasters or allies; and | + me 
tell you further if there is any pursuance in the terms of this bill which pr on 
the individual author from collecting and enforcing his rights m Canada as 
they have heretofore existed, I am prepared to consider the modification of thi 
bill but I do not understand it is so restricted—A. Mr. Secretary, I think 
gentlemen are chasing shadows, because if our authors are being despoilec 
their work we do not need any Canadian Performing Right Society. — 


x 


those people. I mean, if it is for the purpose of fixing rates, let’s have it. 
The CHarrMAN: We are not fixing rates for individuals. If this a 
ment, section 10 should pass I understand there is nothing in our Canadi 
or in the amendment proposed which would prevent the author in the Unit 
States or this country or the author of any foreign state or an author whc 
a Canadian national domiciled here, from bringing suit in exactly the sa 
way as suits are brought to-day in the United States, because in each case 
in the United States’ courts as I am instructed, the author has to be joined. 
The Wrrness: Then what is the difference? Let us take the practical side 
of the situation now, what are you aiming at? s Se es 
The Cuarrman: That is another question I am not discussing for t 
moment, but I am saying that so far as this bill is concerned it does not pre 
your entering suits in Canada in exactly the same way as is done from da 
day in the United States. od = oe er aie eee 


oo 


The Wirness: Well now, here is our objection to the bill: In t 
place, the means of fixing the rate for each work, because we do not | 
rate for each work. We have never done that. We have never, in our 
teen years of experience fixed the rate for work. We do not know how to 

The Cuamman: Wait a moment, let me enquire: When you bring 
in which the plaintiffs are Thomas Jones, author, and your American so 
of composers, authors and publishers as join plaintiffs, does it not depend 
the court as to the amount of the award in each case?—A. No, because 
the statute the minimum damages is $250, and the court allows us $250 f 
that illegal performance. Dass ee 

(. That is a penalty clause?—A. No, it is not a penalty because the 
defines it as being liquidated damages, 2S 

Mr. Ernst: It would be a penalty here, certainly a penalty at comm: 


The Wirness: In other words, under your law the court would fi = 
damage was done to the author, eatin 


Sp Se i: 


Sah igs ae ; Meal ae ~ 
Poot abe “Tih COPYRIGHT ACT L 49 


he Catan: of. course, under our law the same distinction does not 


. Bawst: We ae the common law. 


By Mr, Chevrier 


a Fo. “How should you proceed under sub-section B?—A. We have no method 
( ' determining the value and the price for each work, each individual song. 

‘You have popular songs; you have all sorts of works, and besides that we have 
ever caeeaey 9 peas scoude ; 


_ 


= = Mie Cee If they put them in classes what would Saat to the 
ae 7) individual that came for a song. 


a The Wityess: We could not, it is utterly impossible. asc the actual 


“a know of a case during all these seventeen years where a user, I mean a motion 
F picture ‘man or broadcaster— 

: The CHAIRMAN: - Oh, well, but let us go to some other users now, let. us 
to church choirs. 

The Witness: We never exacted a nickel from a church cheir: 

» 'The Cuarrman: You stated that and I agree that that was the evidence 
: before your congressional committee, but I do not understand that that is the 
position that is taken by the Canadian society, and it is certainly not the posi- 
ohes ey oe British pe 


+ 


ot ee me) ‘collection of moneys from Shrek choirs, and airmen ae 


Ol 


egimental bands. 


By the- Chairman; 
Q. Have not vou stated that position pretty well—A. Yes. One more 
point. and aL am through. We cannot comply with B. A will be very costly, but 

with B we cannot sions because we have no way of determining the price of 
g ach work. 2: 

The Governor in Council on the recommendation of the Minister, 

‘is authorized from time to time to revise, reduce, increase or otherwise 
prescribe the fees, charges or royalties whieh any such society, association 
or company may lawfully collect in respect of the issue or granting by 
it of licences for the performance of any of such works in Canada. 


e We are absolutely convinced that is a price-fixing scheme and we say the 
XC overnment should not embark on this price-fixing, aE if they are then it should 
_be universal. 

Mr. Ernst: The answer to that, of course, is that in most instances the 
a ers do not come under the direct control of this parliament. 

ta ~The WITNESS: They have copyrights, every picture is protected by a copy- 
right. | 

- ‘The Cuarrman: In so far as it deals with copyright, yes. 

‘ae. Wirness: Yes, every motion picture. 

oe - The Cuarrman: But in so far as it deals with church choirs and exhibitions 
=: and fairs, and all that sort of thing— 

% ~The Witness: Yes, but motion pictures, if you are going to do this we say 
m Balke | it papeersal: 
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The CHAIRMAN: Well, perhaps we will. We are » going ane th t 
From what information I “have received, publie opinion is fees poe am 
country that we should proceed along that road. sey 

The Witness: All right, if it is universal, then, of course we are in 
army and we cannot help it. But we refuse to be singled out. ues 

The CuarrMan: Well, that is a strong position. ta eae leks 

The Witness: We say take the patent holders, take the radio people, : 
the motion picture people—and this parliament has jurisdiction over patents and 
copyrights—and place them all upon the,same footing, and then I say yee 

Mr. Ernst: I do not think this parliament could regulate the oe to be 
charged for a motion picture theatre. . 

The Witness: I think I have covered the ground. ees 

The CuarrMan: I think that what you have covered is very. good and it 
has been very informative to me. P ag . 

The Witness: To go back just for a second, and I will be very briet—you 1 
have been very courteous—in section 5 we would like to have the same wordiat 
as the Rome convention. 

The CHAIRMAN: We understand that. That has already been one up. | 

The Witness: Section 6 is taken from the American law, whereas now 
the changes are fixed by common law. Now, the judge fixes it, so that you have 
different judges, there will be no fixed standard for each is going to gee le 
differently and you will never get anywhere. 

The Cuamrman: That is so in every action for ome But ite gives you ‘ 
an advantage. That section 6 gives you an advantage in this that the plaintiff 
shall be required to prove only receipts or revenues derived from the infringe- - 
ment, and the onus of poof in other respects is placed on the ca . ‘That 
is an advantage to the copyright holder. . 

The Witness: Quite right. The only objection I find is that a profits : 
as the court may decide to be just and proper and you are going to have different. 
standards. In America the standard is set at a certain sum of Ons it 46 | 
uniform and applies to all cases. ‘ ez. - 


The CHarRMAN: Our administration, af course, is different from yours in 
some respects, and one reason why this: ‘draft, giving certain concurrent juris- 
diction to the Exchequer Court of Canada, which I think might well be restricted 
to certain amounts, as the Exchequer Court will then soegeatlae the procedure 
and the basis on which damages will be assessed. 4 


Mr. Ernst: I would not be prepared to depart from our common law rule 
in the assessing of damages. | 


The Wirness: J am afraid you are going to have confusion. base - 
Mr. Ernst: Sometimes you get too much and sometimes you eet, too little 


The Wirness: Then with regard to 9 there ought to be some time in wii 
to file an instrument. Under our law we have, I think, three months. | - There 
ought to be some limit. We ought to get an opportunity. ae a 


The CHarrMAN: If there is any doubt, we can modify this. clause. It ‘ 
been brought to my attention that in very numerous eases assignments have been 
made in the United States in which the author—I do not accuse him of frau at 
all—thought that he was giving an assignment covering the territorial jurisdie- 
tion of the United States, but on examination these assignments have been ye ind 
to be so worded as to cover Canada and Mexico, and other countries as ° well. 
The same author has then come to Canada where there is no knowledge of this 
assignment at all, and has made an assignment in Canada with respect t 
same copyrighted work tor this territorial jurisdiction, and it er to" me 
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hea Rec all Een arguments, because T have been through this argument before | 
in the representations made to the Secretary of State as representing the govern- 
m ht and it seemed to me that a performer who is honestly endeavouring to 
i _ conform to the law, who is willing to pay royalty fees and charges, who is shown 
an assignment covering those particular works for Canada, which he is bound 
0 accept in good faith, should not be liable to further action, if he pays to this 
. ag ss: gnec— 
a The Witness: ‘The user is protected under section 22, because he is not 
Beare that he is infringing. 


~The CuarrMan: Well, our courts allow so much in the way of presumptive 
a Be dence | | 


_— The Wrrvess: ‘The only difficulty with that is this: If an assignment is 
; executed, say, in England, it will take a week at least for the assignment to get, 
"over. In the interim the man could make another assignment. There i is nO way 
of vetting the assignment over. 


- The Cuarrman: You can set aside the assignment here. The same rule 
4 applies to patents. The same rule applies to bills of sale. The same rule applies 
- to a great number of instruments. 


_ ‘The Wrrness: The wording of this is going to interfere a great deal in 

a connection with transactions involving Canadian authors. As I said at the out- 

set Mr. Service and all those gentlemen come down to New York and do business, 

_ and there is something about this law that complicates the situation. You are 
going to make it pretty hard for those men. 


The Cuairman: I am simply putting upon him this obligation, that he 
F ~ shall not make two conflicting assignments. If he does make two conflicting 
_ assignments, then you are m no worse position than the man who has obtained a 
_ prior contract in respect of any other matter which you are not compelled to 
_ Tegister. 


The Witness: [Except this: In the case of an ordinary contract you do 
a aa have to register it, but here you see that if the subsequent assignee registers 
his assignment, why, he secures the prior right. 

4 The CHAIRMAN: Well, if you deal with people who are dealing with you 
- with fraudulent intent the public should not necessarily suffer. 

Mr. Ernst: You have a remedy, of course. If you lose anything you 
can always come back on the individual. For instance, if I give a bill of sale 
on my property to you in the Province of Ontario or the Province of Nova 
_ Scotia, where the laws are practically the same, you have to register that bill 
Bot sale, file it. Before you file it, I give another one to Mr. Gahan i in good faith. 
> He takes it in good faith and he files it first, he gets legal title. 

@- The Wirness: Say, for instance, Mr. Service-has written a novel. A 
- motion picture company conveys that novel, and spends $200,000 to make a 
“motion picture. Of course, Service would not do that sort of thing. If he should 
happen to make an assignment to someone else within a week, and during that 
week this man has lost $250,000— 

-- Mr. Ernst: Of course, it is the same situation I have given with the bill 


i The CHatrRMAN: Let me tell you, Mr. Burkan, the amendment to this 
section 40 wipes out conditions which you find it difficult indeed to comply with, 
in fact impossible. It, therefore, gives you that advantage. The registration 
‘ only costs $1.00 in any case. reretore: if you were entering into a contract 
Bwith a film company for a large amount, why, what you would do the moment 
you made that contract would be to send in a dollar and register that assign- 
ment. ; 

The Witness: Right. 


Ka 
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The Cuarrman: And so long as we allow you to a5 that, a 
allowing you to enquire, for another dollar, and find out whethe 
assignment, for the expenditure of $2 you can protect yourself 
The Witness: That is right, but suppose to-day on the 
enquiry, everything is in perfect order, and I pay the man $10, 
and this transaction took place in England the next day. The 
in Canada made a transfer to the John Jones company: and 
assignment. - 
The CHAIRMAN: 
you may estop atice registration by Pace a ‘teleorant” to. te Sach 
State’s Department or the Copyright Branch. You can do oe on the sa 
You can give notice by telegram. £ 
The WIrNEss: If you give us time it is all right. Give us Nae mailin 
The CuHatrMan: It is ‘not a question of mailing time. Why hou 
make it necessary in the amendment to that clause that you Be 
and procure an estoppel. = a 
The Witness: If you do that that will be entice to. me, Snes 
myself, so long as you are giving us an opporunity to file an instrument ; 
notice of some sort, because it takes time to send a document.  —— ; 
The CHAIRMAN: That is a suggestion that is well worth considering. 
Mr Curvrier: When Mr. Jamieson was giving his evidence on that I 
a note that counsel for Mr. Jamieson would submit or draft a section Me 
would suit, as a sort of suggestion. Then why could not. these. parties do ; 
same thing. me 
The CHARMAN: (There is no objection to any suggestions being “made 
Mr. Cuevrier: Then in committee we can thrash it Soe 
The CHAIRMAN: Quite so. 
Mr. Ernst: Can you draft an alternative suggestion which you thi 
might meet your wishes and give it to us for our foneerane a es 
The Wirnsss: Yes, I shall be very pone to. | 
ee ee 
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to. answer. When we issue a Shae licence to a ee company, 
put a clause in there that we have the right to withdraw from the broad 
a number of certain numbers. I will explain what that 1 Stott ee ee ae 
The CHatrRMAN: You agree to produce that form | of contract for xe) 
consideration? ee 
Mr. Buck: I want to explain. The 3 inquiry was ae at the ‘reason h 
that particular phrase was utilized so much. It is for this reason; when 
withdraw a number from the air—if I have a song from the Zicgfield Fol 
Mr. Ziegfield may say, “ take that off the air, they are killing it.” Those 
ments are so powerful that they can kill a number within a couple i) 
People get sick of it. Consequently, if there is, say, a special program to-night 
we may withdraw that from all broadcasting stations on the air. Now, to-night 
the Palmolive Oil people may be on the air at a certain hour and want to e 
th at number. We let them sing it with the understanding that they have 
special permission of the copyright owner so that all other broadcasters _ 
not use 1t when the nuEaer is withdrawn. That i is the reason. ae eee to ex 


ee © 


The Committee adjourned, 
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TUESDAY, MAY 19, 1931. Sis 
5 é WITNESSES: | 
M Beaich: eas Director, Canadian Performing Rights phew 
Gitz Rice, Composer, Montreal and New York. 
Mr fr John A. Cuoper, President, Motion Picture Producers’ and Distribu- 
a a _ tors’ Association, Canada. 

Mr . Gordon V. Thomson, Authors’ and Composers’ Association, Canada. . 
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Turspay, May 19, 1981. 
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utes of proceedings of meetings of committee held on Monday, May . ‘i 


; and adopted. 


On motion of Mr. Chevrier: | Mov ae ae 
Ordered that a summons do issue, through the Clerk of the Senate, to Mr. 


ny de Montigny, Chief Translator (Laws), The Senate, Ottawa, Canada, 
id and give evidence before the Committee on Thursday, May 21, 1931. 


gi _ Ralph Hawkes, London, England, Director, Canadian Performing Right  — 
Director, Performing Right Society of England, was called, sworn and 


pal x 


tness retired. = ; 


Mr. Gitz Rice, Composer, Montreal and New York, was called, sworn and Heh = 
examined. See a 
| ess discharged. te 
The Committee adjourned until 4 p.m. this day. : 
void 8) Beta Pek 1G as ets 
Clerk of the Committee. a 


Mr. John A. Cooper, Toronto, President, Motion Pichine Pies 
Distributors’ Association of Canada; and representative of The Province 
Quebec Theatre Owners’ Association; of the Independent Theatre Owne 
Ontario; of the Motion Picture Association of Manitoba and of the Saskatch 
Theatre Owners’ Association, was called, sworn and examined. __ 


Witness read telegram from N. L. Nathanson, filed as’ ‘Exhbit “Ts 
telegram from William Yates, BOC Ea ae emis Independent Theatre O W 


ciation of Manitoba, filed as Exhibit oN”, mes: copy of leter to H. oa ak: 
President, Canadian Performing Rights Society and copy of. reply thereto 
as Exhibit “O”, 


Documents tabled: 


P. Fees charged in England by Performing Right Society; 


Q. List of Canadian composers not members of Canadian Pee 
Society ; | 


Witness discharged. 


Mr. Gorpon V. THomson, Toronto, Authors’ and Composers’ Associ 
of Canada, was called, sworn and examined. . 


Documents tabled: 


R. List of Executive Officers of Authors’ and. Composers? Associatic 
Canada; ae 


S. Mima iden of above Association dealing with Bill No. 4 s 


T. Report of Committee of Canadian ‘Authors’ Association on Can 
Musical Compositions. ee 


Witness discharged. 


Committee adjourned until Wednesday, May 20, at 10.30 a.m. 


vcs MokVoye pot. 
Clerk of the Com n 


MINUTES OF EVIDENCE 


House or Commons, Room 268, 
Turspay, May 19, 1931. 


| p The Select Standing Committee on Bill No. 4, an Act to amend the Copy- 
geht Act, met at 10.30 o'clock a.m., Mr. Cahan in the Chair. 


Minutes of the last meeting read and approved. 


‘ 


The CuarrMan: The first witness to-day is a representative of the Per- 


forming Right Society of England. 
e Mr. Cuevrrer: Mr. Chairman, before you proceed with calling evidence 
‘I should like to make a request of the committee. The other day I referred 
to two witnesses who might appear. I am only submitting now the case of 
Mr. de Montigny. I know what interests Mr. de Montigny represents, and I 
aL going to take upon myself the responsibility of asking this committee that 
a summons do issue to order Mr. De Montigny to appear. He is an author and 
Bie > represents certain rights of authors. 


| Mr. Ernst: Who is Mr. de Montigny? 


_ Mr. Cuevrrer: The chief translator of the Canadian Senate. He has 
appeared before other committees dealing with these matters and no objection 
at any time was taken as to his attitude, or what he had to say; and I move 


‘that summons do issue for him to appear. 
- ‘The Cuarrman: I stated clearly I had no objection to the committee 
-summonsing Mr. de Montigny or anybody else. Is it the wish of the commit- 
tee that Mr. de Montigny be summoned? 
Motion carried. 
me ee 


 RautpH Hawkes called and sworn. 


I am director of the Canadian Performing Right Society and a director 
f the English Performing Right Society. I reside in London, England. 


By the - Chairman: 


- Q. Have you any address in London, island’ where communications 
ay. reach you? —A. 83 Picadilly street. 

g Q. Will please state in your own terms such information as you can give 
us to help us to solve the issues raised by the bill now before this committee. 
—A. I understand, Mr. Chairman, you would just like me to state my objec- 
tions to some clauses. 

 Q. I should be very glad if you would—A. My first objection is to section 
5, which has already been stated by previous w itnesses. We would like a change 
in the wording of the revised: Convention of Rome, instead of the restricted 
wording which exists at the moment in the bill. We would lke either the word 
“Dy ublication” struck out, or so amplified as to cover all types of performances, 


epre esentations, reproductions or other executions. 
“i 
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Q. What section?—A. Seolion on ; ote Se 

Mr. Cuamman: We have that objection dnd 

Mr. Cueverer: Are you prepared to submit a clause? A 
it you are satisfied with 6 bis of the Convention or an ame. | 
Have you a proposed amendment?—A. I have not written a ies 
ment, but I can submit one. 

The Cuairman: It is fairly simple. You wish ie word | 
struck out, and three other words put in?— A. Yes. 


By Mr. Ernst: Re Lee eee 
(. Printed performances, operation, or reproductionte 2A Yes. ae 
(). Or any distortion, mutilation or other modification ?—A. Yes, so 


as it fully covers every type of performance. ee esr Se 


By Mr. Chevrer: ie 
Q. We might do that—A. I think we will accept the. convention wore 

Q. You would rather have the convention wording?—A. That ma 
quite clear. Section 9, on the question of the voluntary registration, I we 
rather like to leave the legal argument to Mr. Anglin, who will follow. In co 
nection with this prior assignment, we like the clause as it As, the voluntary 6: 


oes 
tration is just what we would like. : 


BY Mr. ee 


prior nee is a question of tebe ae ainene aa I am aa a lvyera 
would hi <e to leave it to Mr. ame ee! 


and wi ill be impr: Pane Sat only en us, ne wales, ioe will be mol re 
practicable for the user of music, and if I may I should like to read a 

things in this matter. It is quite short. 2 
Filed lists are unnecessary because the named of the pubieiee 
invariably appears on a musical work and the Canadian Performing 
Society issues freely a list of the publishers. who musical publications it 
trols, and in any case of doubt as to a specific work an inquiry of the 
dian society can be made and will be met. ea position, in this tespet 
fully investigated by the select committee of the British parliament on 
examination of the Musical Copyright Bill, 1930. The findings of the se 
committee were, “The society has offered to circulate regularly to its licen 
a complete list of all its publisher members. As the name of -the publis 
always to be found on copies of music, and the society controls the pert 
rights in all the musical works issued by publisher members, such a list. 
a guide to a very substantial proportion of the popular type of music, in res] 
of which most of the difficulties have arisen. Where a work bears the name of 
a publisher not a member of the society, the licensee can refer to the RE S 
The offer of the society in the view of vour committee goes a considerab. 

to meet the complaints made.” ¥ 
These are the findings of the special committee on tikes Musical Co 
bill, and one of the main objections raised by the users of music was th. 
had no means of finding ce what music was controlled, and what wa 
By Mr. Ernst: I am not familiar with what the English bill was 
they propose anything similar to what we are proposing here? 
_ The Cuarrman: Not that, I should say. They propose 
make it compulsory that a printed notice of reservation of — { 
should be printed on every copy of the work as a condition 


tion f the performi ad in Seek works, and (2) to Re 
Se hECO mpulsory A ae ceeeerneer of performing rights, insofar as they have 
been retained by printing the required notice, with a fixed maximum 
Bi applicable to the fee which the owner. of the performing rights may 
demand from the music: owners. 


on Those were the two demands made—A. During the course of the évidence 
a very strong allegation was made against the society that it would not dis- 
close what works it controlled. 

a Q. You have given the answer.—A. If I might go on, this is my statement. 
A part from these _ considerations, the practical difficulties of filing complete 
lists of works are insurmountable. The filing of the lists would entail an 
enormous amount of labour not only on the part of the Canadian society, but 
=als0 on the many other societies it represents in Canada, whose combined 
epertoires are estimated to contain approximately three million works. A 
considerable proportion of these repertoires may never be performed in Can- 
a ada, with the result that the societies would be put to much unnecessary labour 
and expense; for if the lists are to be “complete,” particulars of the whole of 
po repertoires must be filed. 

_ It is submitted that the sugvestion— 


aa ee, the Chairman: 

Se pa): Just one moment. I[ should like to suggest, only the whole of such 
a By tctone as your association proposes to license and receive fees for. You can 
keep out anything you like-—A. The user might desire to use one specific work 
me would not be in the list; we would not be in touch with it, in order to make 


ee ask erate so.—A. In order to make it complete for the user we must file 
ti 1e whole list. ! 

- The Cuairman: We-will an that later, 

= Mr, RINFRET: Perhaps I might put a question to the chairman, because 
ere are different opinions as to what that clause 10 means. I surmise that 
ss meaning of the clause which says that the society must file complete lists — 
that the society He be allowed to exact fees only on works which app 
in those lists. 


Bc Phe CHamman: That is the intention. 
Mr. Rinrrer: It cannot possibly mean that unless the society files a 
complete list of every work that comes to the society then no fee can be exacted 


| The Cuarmman:- No. 

_-~Mr. Rinrret: There is no doubt as to the meaning of the clause. 

~The Cuarrman: If there is any doubt we can make it clear. 

E . Mr. RInrret: Tt may have a bearing on what ev idence we hear. I think 
. ‘S01 e students of this bill have interpreted the clause to mean that unless a 
“company files everything they have they will not have the right to exact fees 
on any work. My interpretation of the clause is—and I think the intention of 
the minister is—that fees can only be exacted on any work that has been filed, 
oi respective of other works which may not have been filed, and yet be in the 
possession of the society, 

- Mr. Cuevrier: You can easily ate that. Is that the intent?, 

= The Cuamman: I think it is the intent. However, you find the penalty 


+ 


= the next clause, ‘subsection 3, 


»_-Mr. Rinrrer: It is clear that wl hen we read this clause we may make it 
ead that way. I saw the witness was travelling under the distinct impression 


4 < 
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that that was the meaning of ae clause. Fie: may have thou 
the does not have to file them all, but he will not be able to rec e 
on such works as he has filed. That is the meaning of the clause. 

Mr. Bury: The objection is that you won’t be able to collect a fee 0 
performance of works not filed. ers 

Mr. Rrnrret: That is the meaning of the clause. 

Mr. Ancuin: Do we take it, sir, that that clause will be made aoe 
line with what is now supposed by. this committee to be the intent? That. 
that only a list of what it is intended to collect fees for need to be filed, a 
that the business of filing a list of other works will not interfere with the oni 
tion of fees in respect of works which are upon the file list. That’ will 
made clear. 

The Cuarrman: And I submit that any evidence given aoe the fi 
of the complete list is not necessary because it is not intended to ie coma 
so to. do. 

Mr. ANGLIN: Does the wording in the section as it stands now mak 
possible? . 

The CHAIRMAN: I am agreeing with your contention. 

Hon. Mr. Rryrret: That is the meaning I put upon the clause. : 

The CuairMan: I agree with the statement made by Counsel just now se 

Hon. Mr. Rinrret: Well, that is my statement. “ 

Mr. Anctin: Might I ask one further question, all with the view of a 
ening matters. According to the intent of the committee, which will be carri 


half million of existing rights it would want to a 
Mr. CuHevripr: That is the impression I got. 


Mr. Ancuin: Therefore, the intent of the bill as it stands 1 is to take from 
the society all its property except— See 


The CHAIRMAN: Not at all. . “a 

Mr. Ancuin: Pardon me, sir, I have not finished,—except that as to which 
it files lists. eet 

The CHAIRMAN: Not at all. 

Mr. Ancuin: Then I misunderstand. Now, if that is:so— 


The CHatrMAN: That is not so. There is no taking from the society _ any 
of its property whatsoever. 


Mr. Cuevrier: We are just working in a vicious circle. - If they va 
retaim their right in all of them then they will have to file all, or it only accor 
a half or one-third protection. sig 

‘Mr. Aneuin: Absolutely. Therefore, we come back to this and I want to 
get it clear— : a 

The CHamrMAN: We are not dealing with property rights at all. We are 


not dealing with your ownership of property rights. We are not dealing wi 1 
the right of an author to collect in respect to any. work— 


Hon. Mr. Rryrret: I do not want to discuss the merit of the clause just 
now, and we do not need to hear evidence on something that is not necessary. 


The CuatrMan: I do not think we need discuss it further. Iti is clear a : to 
what is intended. ey 


Mr. ANGLIN I am afraid, sir, that perhaps we are not using the 1 wo 
“property rights” in the same sense, My understanding of our property r1 


is that it includes the right to eonlont, and to collect necessarily by piper 
proceedings, 


“ 
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z ye Mr. ee Tt affects the al to collect but does as affect the property. 
Tight as such. _ 
Mr. Anon: Well, whether it be the property right or not— 
_ The Cuarrman: Mr. Anglin, I do not think this is the time for argument. 
| ~ Mr, Anetin: May I put it this way then for the present, that it is the 
_ intention of the Bill—and we will keep away from property at the moment— 
_ that we shall have collecting rights only in those compositions in respect of 
~ which we file and that we shali not have collecting rights in the rest. 
P ‘The CuarrMAn: I will put it another way. You shall not have collecting 
rights, if you so call it, in the courts of this country in respect of any work 
_ which you have not included in the list filed with the department. 
: Mr. AncriIn: Yes. } 
5 Mr. CuHevrier: That means, in order to save the whole of your property 
you have to register everything. 

Mr. Bury: You have your property rights, you have your collecting rights, 
but the law will not give you power to enforce your collecting rights in the 

courts except in respect of the works which you file. 

- . The CHatrman: The clear intent is that you shall only be entitled in Can- 
ada to collect fees, royalties or charges or performing rights in respect of those 
works which are included in the list filed. Now, whether that is a diminution 
of property right or a diminution of collection right, don’t we understand the 

intent of the section? 

7 Mr. Aneuin: I will argue that later. Then the witness will assume that 
- unless we file our two and a half million list we will not have rights of coliec- 
- tion in the courts, insofar as it is not completed. 

The CuHarrmMAN: And you will understand the other alternative, which is 
the fairer way of putting it if you will allow me to say so, that you will not be 
permitted to collect fees, charges and royalties except in respect of works which 
included in the lists which you. from time to time file with the department. 

Mr. Aneutn: Therefore, if we do not file the list we lose our right of col- 

lection. 

The CuHairMAN: I will remind the reporter that under the rule of the 

- House argument of this kind is not to be reported. 

4 Mr. Cuevrier: I want everything I say here to go down on the record. 

| Hon. Mr. Rrxrret: I have been on many. committees and I have never 
seen the evidence or the discussion cut out by the Chairman. What is the 

objection? Is the Chairman afraid that something might come up. 

The CuarrMaAn: I have no objection, of course, myself personally to any 

_ report, but yesterday I received from the Clerk of the House those further 
instructions: 


: That the members of the staff of official stenographers to the com- 
c mittees of the House are hereby instructed that their duties are limited 
4 - to the reporting of evidence given before such committees. Beyond the 


mere noting of objections raised and the Chairman’s ruling thereon, 
which is necessary to render the record intelligible, discussions in com- 
mittee are not to be taken down in shorthand and transcribed. 


Mr. Cuevrier: Well, there it is, “to make the report intelligible;” surely 
it is necessary that we should have expressions of opinions from the Chairman. 
Let the record stand as it is. 

The CuarrMAN: So far as the questions put by Mr. Anglin and the answers 
given to the other members those should stand, but the mere interlocutory 
conversation which followed I do not think is part of the record. 


a Jt —? a. eee eee FP ee 
— se ers 


Mr, Tevine: 
~ committee, as I understand it. I have Laon on et ore ‘comm 


we have power from the House for a verbatim report— | 
Mr. CHEvRIER: We have. Peon aes 
Mr. Irvine: I do not think we have. However, the reporter i 
everything down. In other committees of a similar character that I have be 
on no argument was ever reported. I often wondered who did the editing, | 
it was done, ear ce 
The CuatRMAN: When you are prepared to hear the witness we V 
proceed. hb; | 


The Witness: If I may continue:— eet 

It is submitted that the suggestion that lists of works controlled oak b 
made available to the public is put forward not because there is any real d 
culty in ascertaining what works are controlled, and not because the prop 
would remove in a practical manner any difficulty if one did exist, but simph 
with a view to embarrassing the Society by imposing upon it a difficult, oner 
and expensive task. It is to be noted that the greater the: operating expe 
of the Society the greater must be the fees charged for the licence to perfor1 


If the justification for the provision as to compulsory filing” of list 
controlled works is the assertion that it 1s impossible, without some such 


should be cae ff mind wer Ee Copyright Act provides that tie en 
winieh copyright s ho subsist shall ordinarily be fe life a the author anc 


a lished mhcae the last 50 years is copyright aaa some person oe be 
right to perform the work and, until the owner’s permission has been obtat 
no person has any right whatsoever to perform the work in public. | 


The effect of the proposed provision, therefore, would not be to give per 
warning of copyright, for they know already that the work is copyright; 
it would do would be to enable infringers to perform works with impunity a 
without payment, so long as it was first ascertained that the work was 
included in the list filed at the copyright office. Or, to put the matter in ano 
way, an infringer will know that he is infringing someone’s copyright, but 
know that he ean get off scot free because that work has not been include 
in the list. He will be fully aware that he is defrauding somebody of tl 
fruits of his brains and his industry and will be himself profiting out of the re 
at his expense, without any fear of being brought to book, just because + 
author has not complied with a formality to abolish which, onee and for 
was the whole object of the Berlin Convention, and this in spite of the protect 
amply afforded to Canadian authors by and i in all the other countries: Ww! 
are parties to the Convention. 7 


It is submitted that it is, in fact, impossible to file complete lists. bec 
new works are being created daily throughout ve world by the authors 
composers represented by the Society. 


It is submitted that this requirement is contrary to the Berd Convention n, 
impracticable, unnecessary and aimed to embarrass the Society. 
Section 10 (1) (b): ; k 


It is submitted that this provision would also be a ‘fornalee 
apparently a condition precedent to the exercise of the author’s exclusive ri 
therefore, it is in conflict with Article 4 of the Convention, which provides: tl 


the enjoyment and exercise of the author’s rights shall not ee sublet 
performance of any formality. 


vs Pa a nae coynicur AcT ee we ann 59 


>  & oie aye pyre. q 


by: “the ner renS: eae 

Q. “As. ‘soon as they come ephin the control of your company what is to 

_ prevent you filing?—A. If we started to it, we could file weekly or monthly, but 

we could not start to file a list of two million w orks, it would take us months. 

~ a A month to do the hy cae —A. Typew riting or printing, whatever 

2 4 1S 
~Q. Well, you must know. SF our officials stated yesterday on oath that on 

"application to your company in Toronto one could ascertain whether a particular 

work was controlled by that company or not.—A. Yes. 

e _Q. Therefore, you must have ascertained what works are controlled by your 

company —A. With reference to a publisher’s catalogue. : 

- .Q. With reference to a publisher’s catalogue——A. Yes. 

a -Q. Well, you were not able to say that all works in the publisher’s catalogue 

3 peers works in which copyrights exist——A. There are occasionally works— 

2 *  Q. I know and, therefore, if you are going to impose upon the people of 

: Canada, are not you morally compelled to furnish a list of the works in respect 

of which you claim to be entitled to collect fees, charges and royalties—A. If 

we are allowed to file catalogues of works that will be satisfactory. 

PS ~ Q. I do not know that your catalogue contains a list of the works. It is 

% _ simply a question of typewriting, and if it is a mere matter of relieving your 

4 _ company of a typewriting charge, why, that is one thing—A. FH is a stupendous 
task to compile those lists. 

a Q. The compilation of those is a mere matter of typewriting. Your society 
approached me in London, with a large delegation, claiming that under the present 
_ registration clause you were compelled to file duplicate assignments. That was 
_ the first. objection. Secondly, that you were compelled to pay $1 on each 

assignment. You said that charge was so great as to involve the cash payment 

eof $2, 500,000 to $3,000,000.—A. Yes. 

oo =a 6 Fs That, of course, is exorbitant, but when you are allowed to file without 

“paying S cent and you are relieved of all the charges, then why should you object 
to doing mere typewriting —A. Because I venture to suggest that such a list 
_ when filed will never be referred to by any user. ; 

3 Q. I will undertake to put it in such condition that it will be referred to, 
and, if I continue to be Secretary of State, it will be put in such a condition that, 
on receip of a telegram, or postcard or letter of enquiry, we will be able to 

2 notify any person who makes application that it is a work with respect to which 

eo claim to be entitled to exact royalties. 


ES 
=* 


By Mr. Chevrier: , 
ae How many titles would eyo have to file?—A. We would have to start 


aie or ie aeieiais of the Pact: or at many “officials it w faa 
take to properly catalogue two and a half million titles. 


: The Cuatrman: I do not know, but the matter is so important that I do 
not think the public of Canada would object to the cost. 


2% Mr. Cueveier: In the meantime, and until the department is able to say 
3 A tirat it has catalogued or completed the list, then every han you have remains 
= ‘in abeyance. ~ 


- The Cuatrman: Oh, not necessarily, nothing will remain in abeyance. 
Mr. Cuevrier: Then, of course, in the meantime all of these works not 


Bake 


an Bynes been filed can be pilfered. 


is ; me %, 
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By Mr. Irvine: e 

Q. The task of filing would not be onerous ima few years, Wi 

is only the immediate task—A. The initial task is stupendous, and very oc 
because we have to find from all the European societies their lists of works. 


By the Chairman: Cakes: 
Q. Take, for instance, in England, because the society in Canada has n 
functioned because of section 40 in the existing Act which we are now repeal 
But the society in England has functioned, and did you not state, or some 
on behalf of your society, in England, as to the number of works, comparativ 
a modest number, with respect to which performing rights had been grantec 
in England; it was down to the thousands——A. We have a current list in E 
land of approximately two to three hundred thousand works. Those are works 
that are being currently performed, but that does not cover the occasional per- 
formance. , ; Se ee 
Q. Quite so, and there is nothing in this Bill, if I understand it, which p 
vents you in the name of the author, or which prevents any attorney in 
name of the author, collecting in respect of any works whether they are filed 
your list or not—A. Yes, I quite appreciate that, sir, but at the same time—_ 
Q. That is all the right you have ever had.—A. Supposing one work is 
performed, and is not to be performed again for two or three years, we will 
have lost our right to collect. ‘ae <a 
Q. You, as a company, have lost your right, but the author and the own 
of the copyright has not lost his right. : | 3 
Mr. Cuevrier: Supposing the performance is in England and the man 
happened to be living in Denmark, how would he get his royalty on that. 
The CHAIRMAN: How has he ever got it? an 
Mr, CuHeEvrier: But we are trying to improve conditions. | : 
The Witness: There is nothing in this Act to prevent the author from 
suing, but there is the very great danger of this author being eliminated should 
he dare to go into the courts to protect his rights. a 


By the Chairman: ; a 
@. Do you mean to say that we shall not enforce just laws in this country - 
on that ground, that a prejudice would arise against any man who seeks to 
enforce his rights?—A. It is not a question of a court not enforcing the law. — 
Q. But where does the prejudice exist? Ree eS 
Mr. Cuevrier: Is this evidence. a 
The CHatrMAn: I am cross examining this witness on a statement made. 
The Wirness: The prejudice may exist in this way that if a song were 
given and that particular work was not in the list and we dared to collect upot f 
it, we would not be able to if the work was not in the list. © ae 
The CuarrMan: I hope not. | iat a 
The Wirnsss: If the author sought to sue in order to protect his rights’ the | 
song director would say, ‘we will cut that man’s work out for good,” and we 
have had that threatened to us before. There is a growing prejudice to the in- 


dividual author if he dares go into court. ar. 
The CuatrMan: I do not think that we as members of a legislature can 
deal with exceptional cases of that kind. 1.) 
aa ae 
‘JI NT ‘e . A 7 ee oe . ct al i. 
Che Witness: I have finished with the question of filing lists. i a 


NG ile Ai ii y 1c ; , . . nf 
Hon. Mr. Rinrret : We have been discussing mostly as to the completness 
of the list, the names of works, but is not the main objection even greater than 
the mere filing of the list. a 


Aiiicy THE copy RIGHT ACTS. | Bt 


i The Wrrness: I am coming to that now. Section 10 (1) (b): 


ee It is submitted that this provision would also be a “formality” and 
_——_ apparently a condition precedent to the exercise of the author’s exclusive 
Pe right, | ' 


By the Chairman: 

; Q. An American author: is not compelled to file—A. Not personally, but 
his agent, the society: 

. Q. I say the author is not compelled to file, that is all—A. Therefore, it 
7 is in conflict with Article 4 of the Convention, w hich provides that the enjoy- 
ment and exercise of the author’s rights shall not be subject to the performance 


: of any formality. 
. The CHarrMan: I know, but that is an argument. 
.- By Hon. Mr. Rinfret: : 


Q. Is your company a representative of the author.—A. In some cases. 
¢ Q. Or the owner of the copyright, or what is the exact position of your 
- company concerning the work. 
S The CHAIRMAN: We had that all determined yesterday. 
: The Witness: If I may say, Mr. Chairman— 
- Hon. Mr. Rinrret: I thought we had ten years ago but we did not fix it. 
_ I just want to know what the exact position of your company is towards the 
work. Are you the owner of the copyright or the representatives of the author. 


By Mr. Bury: 
| .. Q. Are you the-agent of a author, or are you yourself the owner of the 
- eopyright under assignment from him with all the proprietory rights——A. The 
Canadian society is the owner of the rights from. the British society. 
Mr. Irvine: You will have to read the evidence of yesterday, gentlemen. 
Hon. Mr. Rinrret: I will give the purpose of my question. 
Q. Even if you failed to collect as a society the author might collect of his 
- own accord, is that correct. 
j ~ Mr. Aneuin: I would say not, sir. 
The CHarrMAan: Pardon me, Mr. Anglin, you are not now giving evidence. 
Mr. Bury: Mr. Chairman, is not that a question of law that Mr. Anglin 
- ean deal with when he gets up. 
Mr. Ancuin: I just thought so, sir. 
~The Cuatrman: For the benefit of my colleague, the late minister, I under- 
fon: the evidence to be yesteday that this society was the agent of the author 
to this extent, that it was authorized through several successive assignments to 
_ grant performing rights on behalf of the author for the performance of these 
musical works in Canada. 
‘ Hon. Mr. Rinrrer: With all respect to the Chairman, I put the ques- 
~ tion and I was told evidence was given yesterday, and yet we have the evidence 
; to-day that nobody has properly understood the matter. 
| The CHarrMAN: Well, I do not misunderstand what we have in evidence. 


Mr. Ancuin: . Mr. Hae no doubt, will clear it up. 


, 
' 
; 


n> 


Es By the Chairman: 
a Q. Are you prepared to file those documents yet, the documents we asked 
— for yesterday —A. In respect to the British Society. 
Q. And the Canadian Society —A. I am quite prepared to file them, but 
we ahs not got them here. 
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Q. Are thee in Canada oe We may have to send to Lo 
them. es 

Q. Well, we have asked that they be filed-—A. As far as. the 
England is concerned he assigns, m some cases, a complete assignm 
eases not a complete assignment, but as they are both members 0 va 
forming Right Society they are bound by the Society’s rules: in ETeSarE AD é 
distribution of the fees collected. eee Roe 


By Mr. Ernst: 

Q. You say that in some cases it is a complete assignment. ak Yeas = 

@. And where it is not a complete assignment, what does he assign 
performing right.—A. He may reserve the performing rights which are his 
property exclusiv ely, and he is a member of the soctety. In other words 
does not wish the public to participate. 


By Mr. Ernst: 
Q. In which case he could collect individually ?—A. Yes. 
Q. But if he parted with the complete assignment it is a different matt 
—-A. Yes. | . 


By Mr. Bury: 


Q. Where the author has reserved to himself the Serio rights, : 
does he assign to the publisher?—A. Trade rights, dramatic rights. eaeee 


By the Charman: es 
@. In connection with the evidence ai. I quoted oe Mr. Jami 
evidence :— ak 
@. And then we have an English Society—to which ae Ger , 
Society assigns all its interests 1 in the performing rights? | = 
That was my “question, 

A. Has given the right to license. 
Q. Given the right to license, is that all? ae, 
A. It is a contract of afhliation between the two societies, by. wi 
the British Society is given the right to collect in respect of the Ba 
Q. Can you file a copy of one of those agreements— . 


Now, that is the basis for my statement to my confrere Mr. Rinfret. That 
on page 23 of Monday’s evidence. 


The Wirness: In view of the fact that es is not i cee practice, of th 
pecety to grant licences for the performance of separate works, it is unneces- 
sary to file a statement of fees for the performance of each work. Moreove 
it is impracticable at the time of publication of a work to fix a performing ri 
fee, which would be appropriate for every class and number of. performance 
@. What objection would you raise to filing your tariffs as you now compile 
them?—A. No objection whatever. We file that with the Board of Trade | 
London. : 
Q. So that your objection is simply one to filing a statement of the fe é 
and royalties in respect to particular works?—A. Yes, sir, it would mean worki 
out one hundred million prices. e 
Q. That is confined to filing statements of tariffs which you charge 
respect of any or all your performing rights. You have no objection to ‘filit 
them?—A. We have no objection to filing the tariffs that we print now. ‘It 
not quite possible for us to give a price for performance of each work whe “¢ 
‘nae is one entertainment promoted in a year. sg te 
Q. You have no objection to filing a statement of the tariffs, on that 


on which they are now prepared and filed, with this committee? 
objection at all. ~ 
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cD faclical view of the situation; it is no use to aoe 
oy CHAIRMAN: st object to that statement, because you are not the one to 


= The Witness: I can only quote from our experience in England and abt oad 
s ‘that we have offered these lists very often to people who come to the office and 
say that they never availed themselves of them, because it is so much easier for 
_the music user to say, “I will take the lot; it is easier, and it saves a great deal 
of trouble.” 

_ The CuHatrman: You are not following the question put by Mr. Rinfret. 
~ Mr. Rinfret was dealing with the filing of charges—of a statement of charges or 
- royalties or fees in the form in which you now file them. 

» The Wirness: We have no objection to that. I said that. 

x The CuatrMAn: He asked you if you objected in principle to the filing of 
~ such tariff lists as you have filed before this committee, 

| eee Witness: The list of works. 


Bl ae 


By Mr. Rinfret: 

e: Q. May I put this question: does your company operate in any other country 
~ but Canada?—A. In every country in Europe and the United States, we have a 
— contract, and also in some South American States. 
Bona Q). ae you have to file any such lists in any other of the Unionist countries 
in the world?—A. No, sir. 
a Q. That is the point. What I want to bring out is that it may be difficult 
i —to'do it, and even if it were easy, it is not in conformity with the copyright 
spirit of ‘the Unionist countries to exact that from any country, and you will not 
’ find that anywhere in any of the Unionist countries. 
-. Mr. Bury: It does seem to me that some members of our committee are 
3 eae taliy Hlentie for one side of this particular question. So far as I am con- 
~eerned, I want to get the facts. I do not think the members of the committee 
_ should act as special pleaders at all, either for or against. 
Mr. Rivrret: I think the Sibchona is well taken, but inasmuch as it applies 
to what I have just said, the question I put to the witness was whether the 
Be company is subjected in ‘other Unionist’ countries to this particular exaction 
_ that we want to provide in Canada. 

The CuarrMan: You received an answer. 


‘Mr. Rryrret: Yes, I received an answer, and a lesson which I will not 
take up. 

4 The Wy Tinata: Do I understand that there is a likelihood of Section 10 
e “being modified? — p 

- +The Cuatrman: I cannot tell you. Have you made your case? 

_. The Wrrness: I have already said that we will be prepared to fle the 
a a as they. exist now. 


: By Mr. Bury: 

‘ % se. 2 Qe May the committee see the form of the tariff as you have it now?—A. 
Yes, it is printed. 

ae You refer to the lists that you have—publishers lists of works?—A. Yes. 
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In respect of copyright— —A. List of works. _ epenettoap f= 
e The ablke®? nee of works?—A. There is a list of publisher 
and we also have catalogues. - Sor ees 

Q. That is what I am’ talking about, the catalogue. _ Those catalo 
I presume, are mixed. You have to hunt through them for the particular works 
you have an interest in; is that right? You are not filing the catalogue ZS : 
We could. a 

. 5 But it would contain stuff that you do not want to file?—A. We should 

want to file everything in these tariffs. 

Q. No, these catalogues. Do they exclusively deal with the ae you 
want to ile: 2 Ves. 
Q. In other words, the catalogue, as far as it goes, contains nothing bil 
the works that are in the two and a half million?—A. Yes: ; 
Q. And if you had all your catalogues you would have catalogues covers 

ing the whole two and a half million?—A. Yes. The only point is that i 5 
would contain some works in the public domain which are out of Ca ae 
Q. And which you would not want to file?-—A. No. aM 
The CHatrMAN: Go through and cross a pen eu those numbers In 
the public domain. | i F 
The Witness: You could cross those out. ge a 


ae 


By Mr, Bury: ae 

Q. That is what I am getting at. In other words the catalogues would | 
contain works which you would not want to file—which are not in the two and 
a half million?—A. Yes, they would contain works which the PubED come 2 


perform without licence. 
@. You could cross those out?—A. Yes. 


By the Chairman: 


@. Will you proceed? I think you have done with “B”, and now you ca an 
deal with subsections 2 and 3, whichever you wish?—A. Are there | any mor 
questions? : 

@. Please make your statement?—A. I wish to read Gartner on this ques E 
tion of prices. I would like to put this in the record: for example, the same — 
fee could not be charged reasonably for a performance at a large theatre and 
for a performance by one or two musicians in a small provincial hall. If the 
fee were calculated at a rate appropriate to the former class of establishment iis 
it might well discourage performances at the latter; while if the opposite course 
were “adopted, the fee would be inadequate for performances at the forme 
Again, reasonably, the same fee could.not be fixed for a work which might 
be popular and might be performed publicly, once or twice only, as for 
successful work performed hundreds of times. Also, it would not be reasonabl | 
to charge a fee without regard to the size of the audience, which might k oe 
numbered in tens or in thousands, or as in the case of broadcasting where 1 
might be tens of thousands. Although tariffs may be filed, they cannot — be 
adhered to in every case. There are many variations in the form and circu oe 
stances of public musical entertainment, which call for adjustments in, and 
departures from, the regular tariffs. Subject to these considerations, the Soci y 
would not object to the voluntary deposit of tariffs with the Copyright Office. 
As a matter of fact, copies of the Performing Right Society’s tariffs, with th 
variations made therein from time to time, have been furnished to the Bo: ff 
of Trade in London for their information. Furthermore, this section calls 
for the filing of a statement of fees for the performance of each work. ‘Tl 
society controls three million works. The number of these is being added t 
daily. The work involved by such a requirement would be endless. Bh 
objections, of course, apply in the case of a literary or dramatic work. - | 


ome » 
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she rights conferred upon copyright owners by the Copyrigh 

the rights confe vn pyright Act of 1911 

fi t established, the means of exercising performing rights were soncarea 
y and carefully, and the suggestion that performing right fees might be 
collected on each individual work was dismissed as wholly impracticable. 


eee 
_ Q. Found impracticable by whom?—A. By the people wh 
‘It was found that the only reasonable and er abieree Cad Ween 
_ formation of a society to operate on lines similar to those of the French Society 
; which had then been in existence for nearly seventy years. The issue of com- 
: prehensive licences, as fees payable annually and covering practically all music 
subject to a charge for performing rights, is the system which has been followed 
_ by the society from its inception, and has been proved by many years of 


_ experience to be the most convenient and economical method for all concerned. 
a Q. I think you have pretty well exhausted that. We understand that 
_ statement. Now, have you any objections to subsection 2 and subsection 3?— 

_ A. Subsection 2. It is submitted that these provisions would be in contraven-— 
tion of article 11 of the convention. 

_ QQ. We will leave that argument out?—A. These provisions ar 

to the ill-fated proposal of the fixéd tuppenny fee Cnived in ae awe, 
— Copyright Bill of 1929, and in effect constitute a compulsory licence in respect 
“to the author’s exclusive right of performance. It is true that there is already 
" @ provision in the Canadian Copyright Act of 1921, Sections 13, 14 and 15, as 
to compulsory licences in respect to copyright works, but by section 16 sub- 
section 8 it is specifically provided that these sections shall not apply to any 
work the author of which is a British subject other than a Canadian citizen 
or the subject or a citizen of a country which has adhered to the convention. 


T= 


' Q. What are you dealing with now?—A. Compulsory licences, 


_ Q. Is that the Copyright Act of Canada?—A. Yes, 1921. It is submitted 
that it is not competent for the Canadian government to pass legislation which 
would conflict with the author’s exclusive rights, contrary to the stipulations of the 
- convention, and further, that it would be an act of injustice if works, the subject 
of copyright, should. be made specially the subject of price fixing by the 
- government. 

oe Q. 1 understand your submission, but that is a legal argument. What would 
you prefer, that some supervision, regulation of prices, should prevail, or that 
_ we should give a year’s notice and go out of the copyright convention altogether? 
/—A. That is not it, giving a year’s notice. 

_ Q. Is it not a matter of compromise? Let me read to you the unanimous 
~ report of the Committee of the House of Commons of England to which you 
_refer?—A. I have read that many times. 

. Q. I have read it many times too. The 18th paragraph of that unanimous 
“report of a committee of the House of Commons of England which was printed 
‘July 3, 1930, says: “Your Committee consider that such a super-monopoly’’— 
‘that is referring to your company—“can abuse its powers by refusing to grant 
licensees upon reasonable terms so as to prejudice the trade or industry of 
persons carrying on business in this country, and to be contrary to the public 
“interest and that it should be open to those persons to obtain relief... . ”—that is 
the users of music—‘“it should be open to those persons who obtain relief in respect 
-of such abuse by appeal to arbitration or to some other tribunal. This should 
apply only in those cases where the ownership or control of copyright has been 
‘transferred to an association.” 

___ Now, in the Bill which passed its second reading in England, this provision 
was contained “(2) to provide a compulsory licence in respect of performing 
rights, insofar as they have been retained by printing the required notice, with 
a fixed maximum applicable to the fee which the owner of the performing rights 
284852 
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may demand from the user,’ ‘That Bill ee ; anatiin 
of Commons on the second venting? A I beg to aes 
unanimously— ne 

Q. Well, it passed the House of Conmone?-2a0 It was ‘ton 
wards. 

Q. I beg your pardon. It Sa, the second reading, | “and 
was approved by the House of Commons, and there is no doubt — 3 to t 
A. I disagree. The Bill was reported without amendment as totally imp 
| Q. I beg your pardon. On the second reading of that Bill it passed 
House of Commons and was subsequently referred to a select committe 
A. I must object, because there was considerable objection o ‘it See 
members. 3 

Q. I know. We have the whole debate here; but the unanimous _ repor 
the Committee of the House of Commons which ee considered + 


read the rest of it. 
The CHAIRMAN: I am reading Clause 18 now. 
Mr. Cuevrier: Mr. Chairman, I am not going to object at all; but if 
is going down on the notes I say it is not evidence. 3 Fie 8 
The CuamrmMan: Very well, I will ask the reporter not to take this 6 


‘goa =: 


Discussion followed. 


By the Chairman: . | 

Q. Now, in view of that pronouncement unanimously made. bye a Commit 

of the House of Commons in England dealing with your ease, are you in a 
tion to suggest any compromise whatsoever?—A. First of alll, I would lik 
go further in that report. I think it does not point out exactly who prone 
Bill. That Bill was— 
Q. I am not dealmg with the promioter?—A. I desire to rises this. qui 
clear as to the origin of this Bill. It was promoted by the hotel owners, 
one of the chief men on the committee was a big hotel owner who spe! 
£120,000 a year on music and objected to paying us “five or six hundred pow 
a year for the right to use our product. He was the leading spirit of it—of 
evidence given—and it is a very long book, containing grave eS agal 
our society which were met and rebutted fully and completly. _ ee 
@. That is « matter of opinicn?—A. The Bill was subsequently rep 
without amendment; in other words, it was so hopeless they could not use_ 
Q@. It was reported without amendment? I am dealing now with the | 
mittee that reported it, and that committee said this. I am asking you ‘no 
view of the unanimous report of the committee that heard your evidence for 
and weeks in parliament in Great Britain, whether you are prepared now to sus 
gest any compromise whereby this obvious objection to the operations of ot 
performing rights society might be compromised so as to protect the pal 
interest?—A. The British Government have not passed any ae in con 
nection with that. ee 
Q. That is not an answer to my question?--A. I want to lead up to t ne 
point. If they saw fit to pass such legislation or to bring into the next met 
of ane Convention sorue kind of provision that is not for us to dispute. — 
But we are dealing with it2—A. I beg to respectfully submit, Six, 
Epkcs should follow that. 
Q. That does not appeal to me at all—A. They did not find ae at 
ieee in the degree we were supposed to have sinned in the matter of collec 
of fees . 
@. I am-not saying that you have sinned?—-A. It is presupposin 

are going to. ; wee 
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4s not presupposing, ry am. Aa you, in view of the unanimous 
iether your society is prepared, inasmuch as the Parliament of Canada 
Sai it now, to make any compromise which would reasonably protect 
r interests and yet give what the public _ demand—some protection to the 
sic users of Canada?—A. I do not think, Sir, that the public opinion which 
9s this protection is the public which is going to be protected. 

 Q. Parliament must decide that?—A. The public which is going to be pro- 
ected under such a clause as this are the big music users—the cinema owners, 
on picture interests and the radio people, and the hotel people. These are 
eople who supply us with eighty per cent of our revenue. They are’ going 
enefit under such control, not the small person at all. He is going to be a 
e crying in the wilderness. It is the big people who are going to fatten on 
author’s rights. They are going to make use of such a clause to say, “we 
< we are paying too much at ten cents a seat; we want to pay five.” They 
more powerful than we are or any collection of authors could be. They are 
eople who enforce this control. | 

Q. I had the Clerk look up this matter’ on the second reading of this Bill 
ich I have before me, the report of the English House of Commons is, ‘‘ques- 
put, and agreed to. Bill read the second time.” There was no vote ‘against 
econd reading of the Bill. 

~The Witness: There was a considerable discussion and they agreed it 
7 go to a special committee, because it was a subject that few people knew 
1 about. 


a 2s By the Chairman: 

3 Q. ‘We have done with that question. Now, tell me is there any reasonable 
ompromise that the Performing Rights Society is prepared to suggest?—A. I 
no mandate to make any compromise. 


i The CHAIRMAN: That answers my question. 


ce : 

- By Mr. Bury: 
-Q. Do you think, Mr. Hawkes, that the public users of music do not require 
Be srctection? A. I think—and I can only speak from experience in England 
that question—the small man who plays music, the small band or village 
; tertainment or such like, has never been treated badly by us. We must, first 
f all be considered to be reasonable people. We have no desire w hatsoever to 
it: the small people and raise large sums of money. We have never gone 
n at way to get money. 
ay . Suppose you have not. Ts not that rather beside the question. It is 

an argument that no practical need has yet arisen for protection; but on the 

principle, is there any objection to the principle of saying that the music user 
ntitled to protection?—A. If you could protect the small man and not the 
»man who is well able to look after himself. 
~ Q. Should not everybody be protected?—A. Why should the big corpora- 
be protected against a group of authors? Are the authors such terrible 
le that they are going to attack them? 
Mr. CHEVRIER: You are simply going to protect the tat against the South 
‘an negro. 


2 
pe . Irvine: Apparently you authors are the negroes. 


3 By Mr. Irvine: 

~— Q. Will you tell me whether you think this Bill as proposed is any advant- 

ge over previous legislation, to the authors and publishers?—A. Insofar as the 
istration section goes, it certainly i is of great advantage because the previous 

1 made it quite impossible to register a work. 

‘he CHAIRMAN: Insofar as it enlarges the scope and application of our 

dri ght law by definition it must be of very. great advantage. 
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By Mr. Irvine: i 

Q. Would you say also that this Bill as ee gi 
Africa a greater power over the goats, was it, than they had | 
do you mean by the lions? x 

Q. I was just taking up the phrase of my hon, A ai HER ea 
Bill as proposed in your opinion give the large companies that you ‘referr 
a moment ago any more power over the authors than they had previously 
A. Tt gives them every right to go and complain that we are charging too ee 
Even if it is only five cents they might complain it was too much. 5 

Q. Supposing they did complain, does that mean anything? Would not 
the Governor in Council be wise enough to know that ten cents was BO too 
great a charge?—A. We hope so. ‘ 

Mr. Cuevrier: You are inviting litigation at every step. 


EBYy Mr Bury: 
Q. Mr. Hawkes, does it not come right down to this, that your objection 
to the principle lies in the field that the authorities that will fix the rate will 
be influenced by the big musical performers; and that that undue influence 
would sacrifice the owners of the copyright and the owners of performing rights? 
Tt really comes down to this, if I understand it—correct me if I am wrong— 
that it is not the principle you are afraid of, it is the threat that will apply and 
the influence that can be brought to bear on the authority so that the principle 
will be wrongly applied?—A. “The principle of price fixing is ry see ae the 
convention. , 
The CHAIRMAN: That is a question of law. oS 
The Wirnsess: Yes. I do submit that the group of authors ay as are 
contained in this seciety are but a very small voice against a whole host of big 
interests such as exist here and they are powerful, if I may say so, politically 


By Mr. Bury: 

Q. That is what I am getting at. In other words, you are afraid that for 
some reason or other if the authorities set up to fix the rates, they will be un- 
duly influenced by one side against the other?—A. There is always that dan 

Q. Is not that the thing you are afraid of —A. For one thing; and I s “a 
mit it is against the convention. os 
| Mr. Bury: That is a question of law. 
The CuairmMan: We may have to go out of the convention. ~ 
Mr. Cuevrter: That might be a better thing. 


By Mr, Ernst: 


Q. If you had to accept a tribunal which had some control over price “fixe 
ing, would you prefer a judicial tribunal to the Governor in Council, the g 
ernment?—A. I must repeat that I have no mandate to make any comprom 
on this question. I might offer a personal opinion. It could not be taken 
representing my society. Sinan 
Give me your personal opinion?—A. I do not think I should, in 


At 


seat. : 
The CHarrMAN: You are the witness. 


The Wirness: I decline to give a personal opinion because it woul 
attributable to the society. I am not in a position to make any _ compro 
without consulting my friends. ‘ 
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By. i te fA, a 6 ae 
x); ine ean say that the Fibuiial suggested might be open to greater con- 
leration on the ground that it was properly constituted to deal with such 
tions. That is why I asked the question—A. We do not see why there 
should be any tribunal that should be set up to judge what we should charge 
fo: r these things, but as the witness said yesterday, there are other people who 

should be changed before us. We are but a small body in this world, and it 
is very hard indeed to get any protection anywhere. 


a 

ne _ By Mr. Chevrier: 

~Q. Am I assuming this rightly, that though you may have certain fears, 
yo Ss fears are not so much that the government or Governor in Council might 
be influenced by these large corporations—because no one has the right to 
yssume that—but that it is to the principle of having a fee settled; that is the 
V Way I understand it?—A. That is so. That is absolutely certain. 


a By Mr. Bury: 
= FO. You object to that principle?—A. The author by the statute is given 
2 ain rights; why should he be limited in the control of the products of his 
k ain. 
~Q. In other words, Mr. Hawkes, the same principle, even in the relationship 

i the lion to the negro did not exist if there were two lions?—A. I am always 
for the principle that the product of the author’s brain should be his own. 

~ Q. No one has any objection to the principle. You were talking about 
ne danger of these big performing corporations and hotel men and all of those 


ections are two. First of all, the product of the creator’s brain should not 
e fixed in any way, the price should not be fixed in any way whatsoever; it is 
to dispose of at the best price he can get for it. Secondly, if such control 
imposed upon it, and the government of Canada impose it, then we are 
tainly afraid that the major interests of the country can do better than we 
..do- 

__ Mr. Cuevrier: Let us be frank. 


By Mr. Irvine: 

_ Q. Is there not some justification for this restriction from this point of view: 
you 1 really are people who control your works only by the legislation which has 
been provided, otherwise you are practically lost. Then, as the representatives 
f the people have we any right to grant you that power without putting a 
afezuard there, which you may never “violate, but if you do violate it, it would 
e there to correct it. Maybe a hundred years from now the authors may be 
nasters of the situation, then somebody will curse me for sitting in this com- 
littee and not safeouarding the interests of the public—A. If the occasion do 
rise that we abuse the right that has been given us by that statement, then I 
submit it is time to bring it—— 

— 6 QT submit the time to do it is now. 

& By the Chairman: 

iy _Q. I should like to draw your attention to this. Your Performing Right 
Society was represented at the recent convention held at Rome, was it not? 
- es. 

4 0. And you es he the Rome convention, did you “DOS elo Great Britain 
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Q. Ratification has been postponed, I fancy, awaiting that Ca 
dominions may deal with it. Great Britain signed it—A Yes— 


Q. You were present or your society which was repre: 
two representatives. ee aN 
Q. You accepted certain compromises in that convention 
I do not think I can answer that question, sir. ee BS ee icc 
Q. Let me call your attention to this section, Article 11 bis. “(1) Autl 
of literary and artistic works shall enjoy the exclusive right of authorizing 
communication of their works to the public by radiocommunication.” Ther 
no interference with that right in this bill at all?—A. No. i a ee 
Q. You can withdraw your works from the public any time. (2) of 
national legislations of the countries of the Union’”—this is the English offi 
translation the national legislation of the countries of the Union may regu 
the conditions under which the right mentioned in the preceding paragraph shall 
be exercised, but the effect of those conditions will be strictly limited to the 
countries which have put them in force. Such conditions shall not in any case 
prejudice the moral right (droit moral) of the author, nor the right w 
belongs to the author to obtain an equitable remuneration which shall be fi 
failing agreement by the competent authority.” ae ae 
Section 2 of Article 6 bis. says, “the determination of the conditions u 
‘which these rights ’"—that is the moral rights—‘ shall be exercised is reser 
for the national legislations of the countries of the Union. The means of redress 
for safeguarding these rights shall be regulated by the legislation of the country 
where protection is claimed.” : eee 
Now, under these two sections is not the principle recognized that 
national legislations may enforce certain decrees of regulation with respect 
broadcasting?—A. I think that is a legal argument and I should prefer - 
Mr, Anglin deal with it. , Sie “fips EE 


aa 
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By Mr. Bury: ES ney 

Q. May I just ask one question. I have not the knowledge of this matter 
that the other members of the committee have. The restrictions which are pro- 
posed in section 2 have only to do with performing rights—A. Yes. 
| Q. They have not to do with the owner of the copyright? They do not 
purport to lay down charges or regulate charges which the Performing R 
Societies are to charge to performers? Se 
_ Mr. Cuevrier: These performing rights are musical rights —A. Petits dr 
small rights. fgg 
Q. Musical rights?—A. Only musical. = a ee 


By Mr. Bury: Peay ae 
Q. As far as they are concertfed?—A. As far as our country is concerned, 
_ The Cuartrman: I should like to call your attention to another paragr 
which is very important to your society. It has been represented as being 7 
important by the French society, by some other foreign societies, namely ~ 
which is contained in section 7 of this bill, subsection 4: “(4) The author or o: 
owner of any copyright or any person or persons deriving any right, titl 
interest by assignment or grant in writing from any author or other owne 
aforesaid, may each, separately for himself, in his own name as party to a § 
action or proceeding, protect and enforce such rights as he may hold, and to the 
ee of his right, title and interest, is entitled to the remedies provided by this 
ae 3p 
That gives you, as assignee of performing rights, the right in our cou 
enforce your performing rights, without joining the author and irrespecti 
the author being a party to the suit. That is very important to your so 
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at A "Well, any assignee could—I am not a- Eiaaeyes sir, I would rather 
that to Mr. Anglin, fT am sure any assignee could sue. In respect to copy- 
an assignee could— __ 
~ 3 Q. In the administration of your society has not a serious question been 
3 sed as to whether a separate assignment of performing rights could be 
forced, without joming the authors?—A. In the British courts? 

ties ae Yes. —A. I do not think we have had difficulty there. We did have one 
ease, I think, where there was a—I do not think that comes in the— 

a) All I can say is it was suggested to me that this clause be inserted, and 

L was inserted, if I remember correctly at the request of those who wished to 
enforce separ ate and distinct rights of that nature. 
: z _ Mr. Cuevreier: If the United States should come into the convention, then 
this will be very helpful. 
ss Eee ‘Mr. Rinrret: In connection with section 7, perhaps I may put this ques-~ 
~ tion to the Chairman rather than to the witness, ef: I am in order. Do I under- 
~ stand that. if an author has sold his copyright, assigned his copyright to a 
i company, and that company has not complied with this bill by filing their list 
of certain works including that particular one, the author miay still claim, his 
“Tiaht, under section 7? 
The CuarrmMan: Ii he has assigned it to a company? 
s Mr. Rinrrer: He has assigned it to a company, but the ee has not 
= roperly filed it. | 

-. -‘Mr. Cueveter: He is out of court. 
- Mr. Bury: Suppose there is an assignment made to the owner of a com- 
a pany and the assignment is not registered. 
_— Mr. Cuevrizr: Not filed. 

- Mr. Bury: It is not filed. 
Mr. Rinrrer: Under section 10. 
3 a ‘Mr. Bury: Yes. 

aa Mr. Rinrrer: Would the Government or the Department recognize the — 
claim of the author? 
a The CuatrmMan: The Department has nothing to do with it. The plaintiff 
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- has to prove his title and if he does not prove his title, although large assump- 
- tions under our act may be miade in his favour, the courts: ean decide whether 
he has any rights or not. 
- «Mr. Rivrrer: I should like to know the meaning ae section 7 which has 
: green alluded to. 
Mr. Cueveter: I think I get my hon. friend’s point and I should like to 
clear it up. Supposing that the author has assigned to the Performing Right 
= Socicty his performing rights and for some reason or other they do not file a 
3 ~ complete hist of all the things they have, they leave out two or three of the 
titles which he has assigned to them. So far as the performing rights are con- 
oo they do not file them. Is the author unable to come to the courts and 
sue? He has already divested himself in the hands of these people who have not 
_ registered thera. 

The CuarrmMan: You might say if you were the judge, he had no further 
Brees! in them. 


% 


By Mr. Chevrier: 


~~ Q. What I want to say is this: if these performing right people register all 
baa hen he is all right, because he can join them in, but if they have not registered 
‘it he 3 is out of court. 


va The CHAIRMAN: There is no registration necessary in this— 
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Mr. CHEVRIER: Oh yes, Mr. Ghamman: He has div ; 
hands and they fail to protect him, ee 
The CrairMAN: I refrain from discussing it now, but I am 
I may be wrong, that the preparation of this bill proceeded on the basi 
Mr. Cuevrerer: I am satisfied with this, Mr. Chairman. = 2 
The CHarrmMan: That the agreement heh the Performing Right Soci 
of England makes with authors and the agreement which the Performing Right 4 
Society of Canada makes with authors, does not involve an assignment of the ® 
author’s rights to the society. ot ae 
Mr. Cueveter: That is perfectly true. ; 4 
The CuarrmMaAn: It simply grants unto the society the right of lidensin ge 
and collecting compensation for licence issued. That could only be disclosed ~ 
when the documents, which they have agreed to file, are filed. a 
Mr. Curvrier: We will let that go until we get into the discussion, oe “a 
The CHarRMAN: Will you: proceed now, Mr. Hawkes. Have you any- e 
thing further to say?—A. Yes. The last point you made, I must point out <i 
Performing Right Society have the assignee of the author’ s rights— am 
Q. Are assignees of the rights?—A. Yes. 
Q. That will be determined by the instruments. 


— By Mr. Chevrier: 


Q. We will have to see them. Hither you get the whole rights or ‘ae the: ; 
performing rights——A. Performing rights only. i 
Q. The documents will show, anyway. . 
The Cuarrman: My misapprehension, if it is a misapprehension, is say 
to the statement in part or to my appreciation in part of the statement ma 
to me by Mr. Jamieson in the hearings which we had before the preparation of — 
this bill, and to the distinct statement which Mr. Jamieson made in his evidence. | 
Mr. Jamieson: May I say, sir, my statement did not touch upon the step a 
between the British members and the British society. I referred particularly — 
to the document between the British society and the Canadian society, which 3 
gave us the exclusive right to license; but there are many assignments, I under-— 
stand, from Mr. Hawkes, from the members of the British Society to the British 
Society and the legal ownership is with the British society and the ane and 
they are not in a position to take action themselves, ~ Be 
The CHAIRMAN: You have just said to me what you said before, that so. ES 
- far as the Canadian Society is concerned you have the right to ieenees ‘and to. 
receive compensation for such licenses in Canada. That is what you havea 
from the British Society. ee a 
The Witness: Yes. 
Mr. JAmMirson: The point is— 
The CHatrMANn: Is that so, or not? 
Mr. JAminson: Yes. 


os 

@. That is all. Have you anything further to say, Mr. Hehe aa I wish 

to read further. Both this proposal— Be 
Mr. Cuevrier: What is the clause?—A. Section 10 (2) and (By Both 
this pr oposal and that contained in section 11 below mentioned, would take awa: y 
entirely the author’s right to state the terms on which his ‘property, may be 
used, without any right of appeal. This would. constitute a gross. violation of 
the author’s freedom of contract and an interference with the ‘ ‘ en oyaeey an d 
the exercise of his rights under the Convention, | 
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Bees eS By the Chenan ; 
ce 2 Would that interfere with the author’s reserving his work from. public 
pe erformance; would that interfere with the author who still retained vested 
interests in his work from prosecuting infringers in the criminal courts?—A. 
4 ae section 11 you divest the author of his right entirely. 

ae Q. What do you mean by that?—A. Because you grant free performances 
tO “certain people. 

a Q. Under section 11?—A. Yes. 
~ Q. I do not understand that at all. 


Be. Mr, Cuevrter: Section 11 is churches, and so on.—A. And others. There 
are too many religious—there are other things besides religious performances in 
+t, hat section. 
'  Q. You are dealing with 11?—A. Yes, I am ‘referring to 11, because I say 
Pi divests the author of his right altogether. 

Bett The Cuatrman: I thought you were dealing with 10. 

_ Mr. Cuevrier: He is dealing with 11. 
re _ The CuHarrman: Let us deal with 11, then—A. It is submitted that sub- 
e _ section 2 enables the Governor in Council to fix the price of the licence of the 
class of copyright owners covered by subsection 1. “Hach and every associa- 
tion, society or company which carries on in Canada, either as principal or 
| agent, the business of acquiring, assigning, granting or licencing copyrights or 
a any separate interest therein, or which deals with the issue or grant of 
licences for the performance in Canada of any literary, dramatic, musical or 
ae work in which copyright subsists under the provisions of the Copyright 
e: A pect as amended by this Act.” 
| Q. Now you are dealing with section 10?—A. 10. This particular class of 

_ owners, therefore, must either withhold their licence altogether, or grant a 
| _ licence upon them. And since the liberty to authorize other persons to exercise 
the copyright owner’s rights or, in other words, to grant licences—is one of the 
sole rights expressly included 1 in Copyright under the Canadian Copyright Act, 
it is submitted that this necessarily involves unfettered liberty to the owner 
K of the copyright to make his own terms. It is not he, but someone else who 
authorizes the performance upon terms to which he has never agreed. 
= Q. That is due to your interpretation; whether yours is right or mine is 
. right is a matter for consideration. But in the case in which the author has 
‘ not vested in the Canadian copyright society ownership of performing rights, 
your remarks do not apply, it seems to me.—A. The section, in fact, assimilates 
the right of public performance, —when held by a particular class of persons— 
— to the right of mechanical reproduction, in respect of which any licence, after 
‘ 3 e first, is compulsory, and must be at a statutory rate. But it 1s to be ob- 
peeved that whereas the Convention makes provision for such an invasion of 
the composer’s sole rights,—in the case of mechanical contrivances—it makes 
‘no such provision in the case of the right of public performance. It is submitted 

that section 10 of the Bill contravenes the Berlin convention, whether one re- 
- gards its operation as imposing a formality upon the exercice of, or as a cur- 
-tailment of the sole right. 


ae By the Chairman: 

Q. That is legal argument and furthermore, in dealing with the new ac- 
cession to the Rome convention it is left to the Canadian Government to accept 
4 that. . 
Ey Now would you deal with 11?—A. Yes sir. 

Mr. Bory: Before you come to 11, Mr. Chairman, did I gather from you 
: here was something in this amendment that made it compulsory for the first 
pe seer mance to grant licence?—A. Yes. 
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Q. Where is that?—A. It is in the 

The CuairMAN: He is dealing with the original; it i is” rvol 
bill at all—A. Section 11. Whilst a collecting society would r no d 
sympathetic treatment to performances given for such purposes. 
in this section, it is submitted that. it would be a violation of the con 
deprive, by statutory enactment, the author’s right to authorize or. forbid 
performance of his work in such circumstances, and the observations 
above apply equally to this section. 

At the same time, free use of the society’s repertoire is granted toe charita 
entertainments, provided that no payment is made to the performers. — 
society does not seek payment of fees in respect to performances in church 
or other places of worship in conjunction with the ne EUS services coe 
competitive musical festivals. 

Q. Then, is there any Sheen taken?—A. I think it is a very difficult 
to draw, anyway. It opens the gate to all sorts of abuse, a thing like that. 
There is no good shutting our cyes to it. We have had experience of such” 
abuses in England. People say for charitable purposes we want to do this, that, 
and the other thing, and when we ask for conditions and details of the charit-— 
able purposes or charitable performances, we find all sorts of people are being 
paid, and the performing rights are supposed to give the author’ S ae for ie 
nothing. a 

Q. That is the only objection?—A. We never thought of churches. _ sacl 

Q. That is the only objection to 11?—A. We object—there should be 1 
statutory enactment which will deprive the author of his rights of pry : 
We would lay down as our— 

Q. You are assuming that, because you, who control the work a 30 
authors, 24 to 3 million works in all may be regulated, that is a regula 
of the individual author; you are assuming that?—A. Depriving him of ‘so 
thing. | 

Q. Perhaps it is. That is what you are assuming.—A. You are ‘takin 
away from him. : 

Q. You are assuming that is a regulation of the individual author?—A. t' 
is removing the right that he has. = 

Q. All I can say is, in my mind I see a clear distinction. Bie Further 
more, if I may say so, the majority of music played in churches is not controlled d 
by this organization at all. ce 


“by Mr. Bury: 


Q. If that is so, what harm is done?—A. Church music, no harm in res) ect 
to collecting operating rates from the churches. In some cases— 
Q. Mr. Rinfret made a suggestion the other day which struck me as a very 
relevant one. In regard to church music composed during the last. fifty years S5 
at least fifty years from the death of the author, or joined author— 
Mr. Cuevrier: Of course, Mr, Chairman, this Performing Right Soc 
b ee ens with church music, but the author would be highly concer 
imse 
The CuHatrMAN: I understand now that the list of authors and publis 
which had been filed includes publishers who do publish modern music.— 
A. Yes, mostly Novello, a household name, if I might put it this way, in chu ai 
music in particular. 
Q. That does not apply to the French and German and liahiere Sones 
—A. We object to any suggestion that you should deprive an author by statu 
enactment, you take his rights automatically. His works will be free for. 
formances by charitable and fraternal organizations, ae can cover a Se 
tude of abuses, surely. 
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| } | = Tt “may 1 require a ‘more ‘east eae tien Let me return to the point 
_ Mr. Irvine made a few moments ago. If you have rights in this country simply 
ae reason of statute, and if rights are conferred upon you by statute, it is, so far 
4-28 the parliament ‘of. this country is concerned within the competence of 
panne to make regulations with regard to the exercise of your statutory 
mg s 
‘Mr. Cuevrier: I appreciate fully, Mr. Chairman, what you say, but I 
do not think I am quite prepared to give any opinion at the moment. I 
appreciate fully the distinction or idea. Your idea as I get it, would be to have 
Peon regulation, following the idea of Mr. Irvine, that if parliament has the 
right to grant a statutory right of copyright it also has the right to grant certain 
- restrictions. But as I see it here there ought to be some distinction made with 
the author himself. There is nothing contained in the Copyright Act nor in 
_— this act that would prevent the performance of any musical work in which 
pcopymieh subsisted. Something ought to be made clear that it would not apply 
to the author himself. It may be well to regulate certain Performing Right 

Societies, but surely it is too wide. 


ES The CHatRMAN: I quite agree with you. 

= Mr. Rinrrer: Could it not go in as a subsection to section 10? That 
_ may be another way of doing it. 

The CHAIRMAN: Quite so. That is for the committee. 


__ The Wirness: 1 would like to say that our attitude has been that if we 
do not make any charge, and if there is some charge made by others at the 
~ same time for services— 
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— By the Chairman: a 
Q. What you would like to have inserted, supposing this provision should 
stand, is this: the insertion of the word “oratuitous, ” or something like “nothing 
contained in the copyright nor in this act shall be construed to prohibit the 
gratuitous performance of any musical work,” you would like some such word- ~ 
ing?—A. If we are giving it gratuitously, provided the other people who are 
giving the entertainment are also giving it gratuitously, then we do not want 


3 


to charge a price. 


gee ak By Mr. Bury: 

3 Pe Q. Your idea is that where the whole performance is gratuitous you 1 your- 
- selves do not object to being put on the same level with them and giving it 
gratuitously, but you do object to giving it gratuitously if others are being 
— paid?2—A. Yes, if others are being paid. 

ian oPhe Wurwass: Do I understand, sir, that it is suggested that an alteration 
~ be made in clause 11? 

_ The CuamrMan: We are simply trying to get your view. 

The Wrrness: The question of the word ‘“ benevolence” that has a very, 
very wide term, I think you will agree. 

= Mr. Bury: So has the word “charity.” 

Se The CHAIRMAN: I may say that this clause was adapted from a clause 
ze 1D the Bill recently before Congress in the United States, which passed the 
x Lower House and passed all readings except the third in the Upper House, the 
third reading having been delayed owing to the sudden closure of Congress, and 
7a) was advised that “the law officers of the United States that the clause in the 
_ proposed Bill of the United States Congress was not deemed an ee of 
- the convention. But that is a mere opinion. 

g The Wrrness: The only question in connection with the tariff, or things 
ae ike 1 that— 
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The Cuarrman: They will be filed for our consideration. 
members of the committee wish to ask any further questions. — 


Mr. Irvine: Mr. Jamieson, do you wish to make a further sta 3 
Mr. Jamieson: Appropos of what Mr. Hawkes has been saying, sir, I 


just wanted to point out that any music user, any concern using our works, = 
might come within this term of charitable or benevolent organization, and It — 
is altogether too broad. x A a a 
Mr. Tuomson: If that finishes that case I suggest that Colonel Cooper be — 
called. ‘ i ao 
Mr. Rice: I have to leave for New York right after lunch. | es. 
CHAIRMAN: Very well, we will hear you now. : 


Witness Retired. 


Gritz Rice, called and sworn. 


By the Chairman: : ces 
Q. Will you please give your name, profession and address—A. I am ~ 
Lieutenant Gitz Rice of the 1st Canadian Contingent, a resident of the city of 
Montreal, a Canadian composer. I took to the profession of song writing be- — 
fore the war, in Canada, and furthered it in France and carried on back here — 
after the war. | ; 3 ere 
Q. Well, we are very glad to hear you.—A. Since I started my profes- ~ 
sion of song writing, I - have been very fortunate in writing some of the World ~ 
War’s greatest songs. I have yet to collect the first cent from my own country, 
Canada, for them. I am here as Exhibit A, victim No. 1. I understand, sir, — 
that you are to put some things in this Bill. There has been a lot of squabbling — 
about churches, and a lot of things that I have laughed at many times. The — 
composer always gets the worst of it no matter where you go. A composer is — 
at liberty, under this Bill, to sue. I instituted the greatest suit against the — 
Columbia Gramaphone Company to collect from them royalties on “Dear Old — 
Pal of Mine.” At that same time the Victor Berliner Company of Montreal ~~ 
published 250,000 records of McCormick singing “Dear Old Pal Of Mine,” and _ 
never paid me a cent. The Victor Company in the United States as a matter of 
fact, refused to pay me, awaiting a decision against me or for me in my case 
against the Columbia Gramaphone Company. I won the first case. They — 
appealed because they were aided by other gramaphone companies and their — 
legal counsel. They took me to the second court and I lost because their — 
additional aid helped to defeat me as an individual. I still was encouraged by 
the Society of American Composers, Authors and Publishers, that they would ~ 
back me up whether I was a Canadian or not, because I was in that country 
at that time. We took it to the Supreme Court, and after a lapse of many — 
months I finally received an award of $11,000, and after the costs of all the — 
additional lawyers were paid I received nothing. I lost, sir, more than 6 — 
months’ time. In fact, if I have to sue all that you wish me to collect in Can- 
ada I will be up here for the rest of the days of my life. I do not like this 
individual suit. | . i 
The Cuatrman: It might be a good thing to retain you in Canada. — 
We always like to retain our Canadians. . (oe 
The Witness: I will give you a little example of why I do not like it: _ 
An infringement was made on a writing of mine in the city of New York by a 
big motion picture concern. I went to a legal man, eave him a deposit, and after 
a few weeks I was told “don’t you think you had better lay off this corporation — 
if you expect to ever do any business with them.” I laid off. TI have no enmity 
one ee : 


Tae oz 


Pee sig sR a on 2 
Beir body. but I Fae like fo Kis the chance, as a Canadien, to say 
much shall be paid me for my work. I have never had it up to date, and 
_ the only way that I have ever been able to get anything out of it was to associate 
myself with the American Society of Composers, Authors and Publishers. The 
& only moneys [ have ever derived have been from that Society. It is functioning 
beautifully and we fellows, as composers, have nothing to say against our Board 
* of “Directors for the way in which they have handled our affairs. We have 
_ given them a true vote of competence, and the scheme works beautifully. As to 
_ the big corporations they are very under-charged. But we are feeling our way. 
Baie are getting somewhere, we are trying to get the author something out of it. 
_ Things are so bad that the author does not get paid enough. I have not been 
3 depending. on my writings for the last fifteen years. I have had to take to the 
x Pace to perform an act to make things meet. 
| By the Charman: | 
— Q. Do you think that you could not have confidence in the Governor in 
2 Council of Canada, after listening to an appeal such as you have made—A. I 
was here before, Sir, ten years ago— 
ae Q. —prescribing, under this section, fees, charges or royalties which would 
a aa a fair compensation for your efforts. fe RS dg not think in any other walk of 
life a man has to go to his own government to be told what price he shall seil 
the eect of his brain for. Why does a composer have to. 
_ ’ Mr. Ernst: The answer would be why doesn’t the lawyer have to. 


= _ The Witness:' Why does’nt anybody else in any walk of life? We have 
 hever got anything, Sir. 

‘ Mr. Irvine: There is only one justification, as far as I can see, and that 
_ is your own efforts here. | 

The Witness: I have never got anything, Sir. 

Mr. Irvine: We are trying to frame the law so tnat you will be able to get 
E ‘something. 

@ The Witness: Why take away from me my privilege. As I say, I have 
- never got anything out of it. Why allow those people to say to me “you will 
_ take this or nothing.” | 


, : 
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The Pe aAn: I do not think that is the object of the Bill. 

Mr. Cuevetern: That may not be the object but it will undoubtedly be 

Bas effect. 

_ ‘The Wrrnzss: Certainly, Sir. You divest me of my authority as a Cana- 

_ dian composer. : 

=z By Mr. Chevrier: 

. Ss Q. If you were to turn it over to a Performing Right Society— —A. I can- 
not fight my case individually. 


By Mr. Bury: 

Q. The point is this, that the charges that are fixed by the Governor in 
eee are not the charges that you are to make to the Performing Right 
F ooiety ——A. I can answer that, Sir. Any individual work I write, at the time 
of writing it I do not know whether it is going to be a hit or not. All of a 
sudden “Dear Old Pal Of Mine,” Sir, was performed, and I had no copyright— 
a - The CuarrmMan: Was it Minerieiiicd 
| The Wrrnesss: No, Sir. Over in the United States I performed it and 

— John McCormick sang it. I did not know it was going to be a hit. -I would 
never have set it up for registration in Canada. 
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Q. If in the United States the United States Ca been 
copyright would have subsisted from the time that you wrote. it. 3 
and supposing, Sir, I sell a manuscript at a fixed price and over : ght it 


a hit. 


By Mr. Bury: . te 7 
Who do you sell it to?—A. To the big companies. eee seeneet 

. To the onthe Right Society——A. No, no. I do not st S the P 
forming Right Society. We meet four times a year and we are classified. 
I have a hit to-day Iam in A. If only yesterday then I am in B, if the | | 
before yesterday then I am in C, and if it is old then D. see understand, ¥ 

the classification of our society. 

The CuatrMan: We have had evidence in the records ioe in the iicumnents 
to be submitted of the organization and methods of the American mee 
Authors and Publishers. am ae 
| The Wirness: And the Canadian Society which is going iN Aine 
going to represent me here. I cannot be up here to defend myself against fies 
big corporations, and I am investing in them the authority to give it eo es ‘ 
churches but charge the big fellows, if that is what i, are oe Be 4 


a 


By Mr. Irvine: | 

Q. Why give it to the churches.—A. I don’t know. They vive st it. 

Q. I would charge them.—A. I am a Nova Scotian, sir, and we used to have — 
church concerts down there and we always got everything free. JI was born in 
New Glasgow. My father was a church choir leader there. I send down to ug 
good old choir in Nova Scotia every manuscript, everything I write. | 


Mr. Cueveter: There is something I would like to find out. There may 
some merit, in fact there may be considerable merit, in the regulating of or doin 
something with Performing Right Societies, but my greatest objection to it 
just what Mr. Rice has stated, and if I can find some solution I will be gratefu 
He writes a song, and he is unable to say whether it is going to be a hit or no 
He turns it over to a Performing Right Society and then the Society complies — 
- with the exigencies of the Canadian law. They file a list, a complete or selected 
list in which his song is. They place on the end of that a tariff, a fee for which — 
it may be used. I do not know whether it would be ten cents, fifty. cents, 
dollar or five dollars. The song is either one of two things, -a hit or no hi 
How is the Performing Right Society to know if it is going to be a hit or not. 

The Cuarrman: So far as the Performing Right Society is concerned, whe a 
they submit their tariff it includes his song with 25,000 other songs. — ee 

Mr. Curvrier: That is the trouble, Mr. Chairman. were 

The Witness: It nfay not frotude it, sir, because in- Sheets in 1915 1 
created “Madamoiselle From Armentieres” you know—‘Hinky Pinky Parley 
Voo.”” It swept the country. I was at war and doing the best I could with the 
battery. I could never copyright, you can understand that.. And it has swept — 
the country since, and I have yet to earn the first penny from that ie se he S 
not know when I wrote it that it was going to be a hit. < ee: 

The Cuatrman: Under our law you would not be compelled to ake appliz 

cation for registration for copyright. Copyright will subsist ome the time — 
that you make the work. ee Sf 

Mr. Cuevrter: Yes, but he gets nothing for it. 


The CHarrmMan: What I am dealing with is this: I appreciate Cem 


tinction clearly, but the tariff as filed by the Canadian Performing ae 
makes no such distinction, 
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JHA: RAMAN We ‘understand the point ‘and it is reserved for dis- 
. The WItNEss: iy Tt say, sir, that I sold a manuscript one time for 
$25 to a big corporation for a musical act. It was supposed then to be an 
inc idental piece of music to that act. As I say, I sold it for $25 thinking 
that was all it was worth. I saw the same act the following year, sir, and it 
the theme song of that act. If I had known that my song was going to be 
heme song of the act I certainly would not have sold it for $25. 

Mr. Cueveier: That is the trouble I am up against. 

-_ Mr. Bury: Is not that a question of hit or miss. 

sy Mr. Curveter: No, it is a question of fixing the price. 

Bees. Mr. Bury: That ve nothing to do with the fees that are charged. A man 


Fi Say 
ee 


b aes piece of music, and he sells it for what he thinks is the best price he can 
- get. He sells a good ‘thing, far better than he thought it was. 


ee ‘The Witness: We never sell it. 


a <i 


~ By ‘Mr. Irvine: 
Eo. Supposing a nominal fee is placed on a song, when you write it you 
do ‘not know what is going to happen to it. Supposing you alter it? It is a 
Pp ‘popular thing. I would like to know if he can alter his fee. 
e-The™ CHairMAN: Certainly. 
_Mr. Bury: The Performing Right People can put a minimum fee on a 
y and if they find it is going over big, like Dear Old Pal of Mine, they | 
can immediately re-register. 
2 - The Witness: Can they have a sliding scale, and increase the fee. 
a ‘Mr. Curverer: In the meantime, supposing that on that fee alone the 
Performing Right Company has given a licence for a year, I mean at that 
SS orninal fee, not knowing whether it is going to be a success or not, and then © 
six months ‘later it turns out to be a success, then they still have the right 
t ) use it at that nominal fee for six months longer. 
‘The Cuarrman: No, no. | 
__ Mr. Cunverier: That is what the Act says. 
= _ The CHAIRMAN: I think not. 
Mr. Bury: That could be taken into consideration. 
* ag The Witness: - If I still own it I want to sell it for additional money. 
re: The Cuatrrman: The Bill says “shall from time to time file with the 
Minister.” That is, they can revise their fees. 
a _ Mr. Cuevrier: They can file from time to time new ones. 
= ~ The Cuatrman: I have no objection to them raising their fees or chang- 
° their fees at all. ek : 

5: ~The Wrrness: Have you any objection to my retaining and owning my 
a copyright. | . 
= ‘The CHarrMAN: Not in the slightest. 
Bi: ~The Wrrness: And sell it for what I can get for it. 
| - The Cuarrman: Not in the slightest. 
Pe _ The Wirness: All right then what is the argument about the government 
D ixing Sa orice. 

ene Hon. Mr. Rinrret: We seem to take it for granted that this Bill is going 
te peccrtes word for word. We es the Bill says this and says that, but 


Be 
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us to change the Bill. 

The CHAIRMAN: We are listening to the evidence : in 1 or 
make whatever modifications we think are necessary. 

The Wrirness: The-only way a man is going to get sayin 
work is by associating himself with a Canadian Performing Right § 
any name that it is going to be called, which is affiliated with other Perf 
Right Societies, in England, the United States and other countries. 


By the Chairman: 


Q. That is a pretty complete statement of your case. AL Yes. ‘Bat ¢ ev vere 
time you split hairs with me it is the society. thrips oes 
By Mr. Bury: tthe = ae 

The point is this, that you object to this clause which gives sins Gee or 
Gahernl to fix the fees of the Performing Right Societies; you object to tha it 
because those are the only fees you get.—A. Absolutely, I object, to aha The 
society is co-operative, co-operative ownership. es : 


By Hon. Mr. Rinfret: ; pean 5 

Q. Is it your experience that an author trying to Baie his own perform 2 
rights is perfectly helpless?—<A. Helpless. Ee 
Q. And the only way he can protect his right is to enter the society? 

A. ee 
And look for their co-operation?—A. Absolutely. individuals we 
Waste and the only solution is the affiliation with the Performing Ri 
Society. We can engage good counsel whereas individually we cannot, and : 
se at are protected in all parts of the world. The Poacer, is taking 
of me ! 
c. oh CuairMAN: It seems to me you have stated your case very y 
indeed. § 
The Wirness: I thank you very much indeed for this eee 


hope I will be up again. I was up eight years ago, and I was promised : a 
of things, but I never got a thing. 


Witness retired. 


The committee adjourned at 12.50 p.m., to resume at 4 p.m. 
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; = 1e ‘CuamMan: Gentlemen, there is a quorum so we will now proceed. 


‘4 
i ” 


es Jonny A. Coorer, called and sworn. 


By the C Roe Wiaii- 


_ Q. Please give us your name, residence and occupation—A. I am president 
F the “Motion Picture Distributors and Exhibitors Association of Canada. My 
ress is 53 Binsearth Road, Toronto. I am also, to-day, sir, if I may be 
al. wed, representing the Province of Quebec Theatre Owners’ Association, 

ch comprises most of the theatre owners. of the Province of Quebec, the 
yet theatre owners of ve Province of oe: the Motion Picture 


tre ances and a certain Sat of ‘theatre Seat in ‘the other provinces 
are not formed into an association. J would like to point out, sir, if I 
that these combined people whom I Beer have nearly one hundred 


UE 
Ass Shon the main Association that I Pe ee 
Q. We will leave that to your discretion?—A. I will be very glad to say 
it this Association represents. It represents ten of twelve distributors of 
ion pictures in Canada, including the Famous Lasky Film Service, Regal 
ms Limited, Fox Films Corporation, Canadian Universal Film Company, 
nadian Educational Films, United Artists Association, Mary Pickford’s Com- ~ 
yy, Warner Brothers Pictures, the First National, and Columbia Pictures. 
se companies distribute practically all the pictures that are distributed in 
da, whether those pictures are made in England, Germany, France or the 
d States. Our association is not an association for profit, but merely an 
lation such as the Canadian Manufactur ers Association, to take care of 


“highly organized competitors ‘ai ne hae of distributing este pic- 
es ; to the thousand theatres from coast to coast. If I might add these ten 
mpanies, inasmuch as they handle pictures, do ee directly or indi- 
etly to the support of composers. and authors. In article 13 of the Berne Con- 
ition, the first Clause reads:— | 

The authors of musical works shall have the exclusive right of author- 
izing (1) the adaptation of those works to instruments which can repro- 
duce them mechanically. 


Reotion picture producers come under that first clause. The second clause 
“the public performance of the said works by means of these instruments.” 

2 do not come under that. We come under the first clause. And in Elstree, | 
n the British manufacture a film—the British producer is making a picture 
has to pay to the music publisher—I do not know w hat the name of the 
iation is, perhaps Mr. Hawkes could tell us, but it does not matter—he 
0 pay the music publishers of England and through them to the composers, 

sume, for recording rights. I do not know just what the licence fee in 
and is, but I do know that the arrangement which was concluded last July 
the time I was in England was that these recording rights—there is a 
od ce for them in England if the picture is confined | to English cinemas. 
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If a picture is sent out to Canada—they paid four or five poun 
‘not be too exact as to the amount, but this gives the principle Re 
Australia two or three pounds for Australian recording— _ Magee at. 
Q. I would like to mention the fact that the law officers of the B & 
Trade in England have given a legal opinion that under the existing la as: 
England performance includes performance by mechanical means as much > 
broadcasting, gramaphone records and talking films. So I presume that 
Great Britain you come under the present Copyright Act there?—A. We don 
come under the public performers as I understand it. These producers who 
we represent do not come under that. It is merely recording rights that t 
are speaking of, not performing rights. In Hollywood the motion picture pr 
ducers there pay an annual licence to the music publishers of the United Stat 
That licence was fixed originally at about one hundred thousand dollars a y 
per company. I think it is somewhere about $150,000 now. I am mentioni 
this, Sir, to show that the motion picture companies do pay for the music whi 
they record and on their films or on the dises which go with the films, and 
that way they do contribute to the composers of music all over the world. T 
when these pictures are distributed in the United States or Great Britain 
come into Canada, they are distributed to the theatres; the theatres are giv 
licences to show them, and it has been the custom in all these countries to lea 
the question of paying performing rights to the theatre owners. The moti 
picture people have now taken care of the performing rights, and that 1s > 
the theatre owners are chiefly concerned with the performing rights, and why 
we are not. But we do pay, if I may say so on behalf of the motion pictures— 
we do pay our share, a fair share and all that is demanded of us for the me 
recording of the music, and that amounts to a very considerable sum during t 
year. I would imagine that the authors and composers would get consider: 
over a million dollars in the United States for that mere recording right. Whe 
the money goes I am not able to say. I do not know how it is distributed, b 
I do know that the motion picture industry pays it. In England I wou 
imagine they would pay several hundred thousand dollars a year for the righ 
over there, although they have not produced as many pictures, of course, as 
people in the United States. Oe Se ene 


= 


By Mr. Chevrier: | ee - 

Q. You are only speaking from hearsay; you don’t know?—A. Don’t know 
what? a 

Q. Just what they pay?—A. I cannot give you exact amounts. I have t 

fees in my office, but I did not think it was necessary to give them. But I « 

know they pay. We have heard that from an association which is much th 
Same as ours and sends us their information: ; | 


By Mr. Ernst: eae Se 
Q. Have you also the Hollywood figures in your office?—A. No. If you w 
them I can get them. eo 
Q. I do not say they will serve any benefit so long as we know they 
approximately correct?—A. I think I can assure you of that. Mr. Hawkes m 
be able to give you those figures better than I can. Just before coming to 
Bill itself I would like to make one statement if I can. You mentioned | 
morning that when you were in England you had received a deputation 
the British Performing Rights Society. . ; eee 
The CHamrman: There was a deputation that waited upon me. I und 
stood that they were represented. Sag ees 


3 The Witness: You also mentioned that you had consulted Mr. Ja ; 
before the Bill was framed. : ae. 
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OHAIRMAN : I do not like that statement. I did not consult Mr. Jamie- 
on. Notice was sent out that we were preparing a Bill, and numerous dele- 
zations appeared at the Department of State to make representations, 

pe The Witness: The reason I make this statement, sir, it is not important— 
The Cuamrman: Im my memory is correct, Mr. Cooper was present on one 
yecasion. = 

oe ‘The Wrrness: I have been sort of noised about—I do not accuse anybody 
of saying it—but this Bill, it was suggested, is partly due to my inspiration. 

_ The Cuarrman: I can give you a clear record in regard to that; you 
certainly inspired no part of it as far as I know. 

_. The Witness: Thank you, sir. I did not see the Bill until after it was in — 
print, and we had no correspondence. 


a ’ By Mr. Chevrier: 

m. .Q. Did anybody on your behalf?—A. Nobody on my behalf or on behalf of 
the motion picture interests of Canada, so far as I know. 

_ . Nobody on behalf of any corporation with which you are associated made 
any representations to any officer of the government with reference to this Bill? 
A. So far as I know, sir, that is correct. . 
_ The Cuatrman: They were so numerous that I thought nearly everybody 
s represented. I do not pretend to say— 


The Wrrness: It is not important. 
_ The CuatrMan: —representations were made by nearly everybody. 


_ Mr. Rinrrer: In my experience, representations about copyright come to 
he Secretary of State before, during, and after the printing of a Bill. 


_ The Cuairman: I certainly found a large number of documents there on 
August 7th last. 

~The Wrrness: There were none from our association or any other asso- — 
elation with which I am connected as far as I know. | 
-- a : ‘ 


Ss By Mr. Irvine: 

o-@. Are you ready to take up the clauses?—A. Yes. 

__ Q. May I ask before you do that if you know of any case in which you 
think the motion picture theatres, in your opinion, have been overcharged by 
he Performing Rights Society of this country or the United States?—A. If 
Mr. Irvine would leave that question, I intended t6 deal with it later on. 

_ Q. If it suits you better we will leave it until later?—A. I have some 
notes on this subject with regard to the Bill, Sir. There are a few minor com- 
nts which we would like to make. I may say that personally, speaking 
purely personally, I think the Bill comes nearer being a solution to some of 
the problems which we have to face than any previous Bill; and while I am on 
he subject of the various sections I will say that in a way it seems to us an 
ittempt to clear up the situation which is worthy of some commendation. I 
will start with section 2. 

Se Seebyowir: Bury: 

 Q. Of the amending Bill?-+A. Of the amending Bill, Clause V. “ ‘Work’ 
shall include the title thereof whén such title has other than a general, geographi- 
‘al descriptive or commonplace meaning.” We have had a great deal of 
lifficulty with titles in the motion picture business and I would like to suggest 
that that might be rather awkward to the motion picture business to live up 
o that title. 

-— 28485—3} . 
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By Mr. Chevrier: = aes : 

Q. In what way?—A. Well, I woul like ts Peas t the 
words—and they will probably explain. my meaning—instea : 

cal, descriptive or commonplace meaning —I would pugeey the w 

such title is original or distinctive ”’ as 

Q. Who is going to be the judge of that?——-A. ‘That is just” a 
Sir. I am not going to press it. If it is of any value to the committee. 4 


By Mr. Rinfret: 

Q. What is the real difference between that and the text of he amen 
Bill? It seems that in both places there is room for discussion?—A,. We t 
that Clause V as at present is a little too general. We have a great de 
trouble about titles. 
Q. That may be, but I fail to see how your Bronce vores it 

it more precise?—A. Tam acting on the instructions of our solicitors. | 
Mr. Bury: What are the words “ when such title is original or disti 

If any person thinks that is not justifiable, he will say so. I suppos 
Jamieson, when he comes to give his argument, could. be asked that que 
to why he thinks that is better. 


By Mr. Ernst: ee 

Q. Do you think it is advisable to copyright titles at all?—A. No. 

general opinion of the motion picture industry is that it is very sane 
copyright titles. Ser ecu 


them. iy abuse they will be anne titles ee do ae know ant 
about ?—-A. If that is their opinion, I agree. 

Mr. Cuevrter: I would not subscribe to an opinion like that in vi 
the information and the concrete cases that I have had through these nil 
years. That is vital. : 


By Mr. Bury: 


-Q. Don’t you think that if there is an obicean to that we Ste 
first hand evidence on the objection?—A. Absolutely, Sir. We will, arra: 
give you some evidence. 

Q. I am not suggesting that you should, but I am saying that nfo 
going to consider the objection we should have that?—A. Very well, se x 


A 


By Mr. Ernst: : 


Q. While you are on that I would like to ask another question hiak: 
clear to me. How do you propose to find out what titles iare coprighted? . 


Mr. CHEV RIER: The whoie work is copyrighted, the title and every an 
That is vital: Some of the authors will give evidence as to the value of tl 
title to their w ork, and as to, for instance, mutilations. There are cons 
cases where a work has been ‘taken and iust the title kept. I know a | 
number of them. I cannot give evidence, but I personally know of a ia 
number of cases where the real work was taken out and the title alone kep 
and the play or novel was absolutely different from what it was. under the 

_ Mr. Bury: What about the case of Bernard Shaw’s “Arms and the M 
His copyright was taken for the title. You cannot take mee ate 
That is old as Virgil. 

Mr. Crizvrter: Let us hear some of the authors on that score 
what they have to say. 


The CHAIRMAN: 1s onteeile open to the witness to make ee 
Proceed, Mr. Cocper. ea 
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cis ene ¢ 

Rises 5 Paton the Hadiion Paes Oe would like to make a little 
with regard to section 5 for the consideration of your committee, 
nami ely, that there have to be a good many adaptations to a picture to make 
to a good motion picture, and it is just a question in the minds of our 
eitors as to whether this clause might not hamper motion picture production 
7 the Dominion of Canada. We have not any motion picture production here 
the present moment, but we are getting very close as it, and we will 
q ie have some within the next year or two. 


By the Chairman: 


A es ~Q. It seems to me it must be left to the Court to decide as to whether any 
change which we make in regard to the production of a motion picture implies 
y destruction, mutilation or other modification of the same work which would 
prejudicial to the honour or reputation of the author.—A. All we were going 
suggest was the fact that the cinematograph necessarily means changes, and 
suggest the following words, 

Q. We will receive them for consideration?—A. “Provided that such 
langes, modifications, alterations and additions as are reasonably necessary to 
dapt literary or other work for cinemotographic presentation shall not be 
med to be within the OTs of this section.” 


By Mr. Rinfret: 
~Q. Do you think that a motion picture company should produce or build 
prepare a film out of a literary work without the consent of the author?—A. 
fot at all Sir. 
@. You would not take that right?2—A. No‘sir. 
~ Q. I cannot see your point?—A. Supposing an author sells the right to make 
@ picture, say, Sir Gilbert Parker’s “Seats of the Mighty. ’’ The motion picture 
production would necessarily require to make quite « number of changes to adapt 
that well known book to a proper presentation of the great events which it 
describes, and it might be that after the picture is produced Sir Gilbert Parker 
ught bring an action under this section. _ 
- Mr. Cueyrier: And quite properly so. 

Mr. Bury: Why should not he? Why should you suggest that a moving 
p picture producer should be allowed to take a man’s work, and for the sake ue 


uld be prejudicial to the honour or reputation of the ae You vant 
ipt_ a motion picture from the law—from the same law that applies to 
ybody else. 

‘The Wirness: Perhaps not, sir; but if we make an agreement with the 
thor and he hands over his book to be changed into a motion picture. 


es By the Chairman: 

~ Q. Should you not stipulate in your contract that should you make certain 

unges, he will be estopped?—A. Yes, sir. It is difficult to do that in business. 

Mr, Cuevrirer: Make your bargain with the author, but if you take his 

h pok you have to respect it. Make the bargain at the time you purchase, 

_ The Wrryess: If this is going to be capped round by legislation and one 
and another, it will make it extremely difficult for motion pictures to 

“se books in Canada. I do not say it would make it impossible. 

fr. Bury: May I say this, Mr. Chairman. Surely to goodness you have 

otect the author. You cannot eive carte blanche to a motion picture pro- 

> "because he is a motion picture producer to do what nobody else can do. 


he 
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The Witness: No, but he can ask the author to make ce this ‘ovis 
his contract before he sells. BER oe 
Mr. Cuevrier: That is up to you. ets ae 


The Witness: No, it is not. You add this as an over- riding We : 
asking you to cut out section 5 or exempt us from section 5. ger 
Mr. Ernst: That is letting you out. 


The Wirness: No, it is adding on. 


By Mr. Ernst: 


Q. Why should we give you statutory rights to the detriment a) the i t 
—A. No, you. are taking an author and considering that he is not a child a 
can make a contract, and you say, “no matter what you give away under 
rights, we will protect you.” ae 

Q. Are you a lawyer?—A. No, sir. 2 

Q. As a matter of fact you will find in drawing a contract it will vive 
leave to make any alterations?--A. I am not going any further than that. 


By Mr. Bury: 


Q. Suppose I produce a picture and I sell it to you and my name is | 
the picture, would you have a right to go and make a travesty of that pictul 
with a pot of paint and a brush and say, “this is one of Bury’s pictures.” 
emphatically not. The reputation of the painter is not to be left in your han 
—A. You cannot put a novel as it is written for publication on the stage. — 


Mr. Cuevrier: Leave it alone and get another one. 


The Witness: If you want to put the Canadian authors so they cal 
sell their stores all right. a, 


The CuarrmMan: If I were a judge and a simple ‘assignment had [ 
made to you of motion picture rights, I would hold that you could not mak 
of that assignment to destroy by ridicule or otherwise the reputation and ho 
of the man who was the author and assignee. a 


The Witness: All we asked for, sir, was that we be provided: with sur 
changes, multipheations or alterations as are reasonable and necessary. sy 


By the Chairman: 
Q. Well, can any modification be reasonable and necessary which alloy 


you to destroy the reputation and honour of the author—A. I see what ye 
mean. I have been a member of the Author’s Association for 23 years, and 
know how easy their honour are infringed upon. I come to section 9 of th 
Bill. I am instructed, sir, by the theatre owners to present a protest against 


repeal of registr ation. I think this protest, sir— 

The CHairMAN: We are repealing section 40 simply because the unive1 
opinion seems to be that section 40 has imposed conditions which it is impossible 
to comply with, and, rather than suggest objections to the repeal of section - 
would it not be better to make suggestions with regard to this. proposed s 
stitute clause? ae 

Mr. Cuevrizr: Yes, that would be better. ; Ba 


The Witness: Well, then, I would say this, speaking | on behalf of the 
theatre owners, we would prefer ‘that instead of saying “may” register “ 
register, me: 
Mr. Bury: Well, “may ” is in the old Bill. 7— - : ‘i 
The WitNEss: oe but the objection is that in the old section the 
tration had to be made before the action was taken in the court. a 
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No, 4 soak hee Whe: te Says is this— 


ae SS, Well, the general interpretation of the new section 40 is 
oe at i it absolves the music publishers from registering their assignments. Now, 
2 assignments are being registered every month at the Copyright Office in Ottawa. 
Ebene a file, which has not been kept up for the last ten years, but I have a 
A e for the last two years, and I think I can safely say that during the past 
two years there have been a number of assignments registered weekly. It is 
said that it was impossible to comply with this section, yet the facts are—I 
| have not got the record—that assignments have been registered weekly for the 
past , two years. 
The CHatrMAn: The objection is not so much with regard to the impossi- ° 
ility of procuring assignments in duplicate at the present time but due to the 
"fact that before 1921, when this section was enacted, thousands of assignments 
4 ped been made which were not in duplicate. 


-_-The Witness: We are quite willing to take out the words “in duplicate.” 
‘hat has nothing to do with us; that is only a governmental regulation. It 
d loes not help us a bit to have them in duplicate. We are quite willing that 
notarial copies should be filed. We are only interested in the result, they want 
a o know who is the owner of a particular piece of music; we w ant to be able 
to find that out: 


* ae By Mr, Bury: 
as - Q. And for that reason you want to make registration compulsory, is that 
ny right ?—A. That is so. 

©» £Q: Now, what would be your penalty? Supposing you make registration 
F “compulsory and put in “shall” instead of “may”, what would be the penalty. of 
. ot registration—A. That is a matter for the sovernment, 3 
 Q. The penalty of non-registration, according to the Bill, is merely that a 
man takes his risk of having someone else take the thing and register it before 
a im. What would be the penalty of non-registration if. registration was com- 
_pulsory. —A. Icannot answer that question, sir. 

—__-Mr. Cuevrter: Oh, you would go on and take it; if it was not registered you 
“would go on and take it without paying fees. 


: ; By Mr. Bury: 

Pe Q. Is there any particular reason in respect of assignments of contract why 
‘the same thing should not apply to them as in respect to other assignments that 
Tequire to be registered, namely, they are absolutely good as between the 
“parties and they are only bad as between the first assignee and subsequent 
‘assignee for value without notice, which is a principle of equity. 

~The Cuarrman: In the meantime, the public is protected to a certain extent 

by the registration which is made. 


ey 


- . By Hon. Mr. Rinfret: 


ee 


g Q. May I draw your attention to this. If you look up section 40 of the 
‘main act, in the last line of subsection 3 you will read “no grantee shall main- 
» tain. » and this has been before the courts. It went to the Privy Council 
pr the Privy Council decided—I may not have the legal words—but unless 
Ss you had registration you could not bring a man into court. So the penalty 1s 
“not enough under the present Act, that you might have someone register than 
yourself, but if anyone else does that you cannot then go before the court—A. 
I I would sooner leave this point. 

_ Q. That is what we insist must be amended.—A. I will leave this for Mr. 
vant homson to discuss with you, but I would like to point out that what I am 
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saying is ant that if a piece of music is played ne one of our the 
this piece of music is a copyright piece of music, that after he s been 
and they have witnessed the playing, that is, the people who . 
the copyright, they can then register their assignment and bring | 
not necessary to register the assignment before the infringement of the CO 
Mr. Cuevrier: Your solicitor knows better than that. 12 et: 
The. Witness: Well, we will leave that. for argument. But se tell 
that is what is said to me. See 
Mr. Cuevrter: This is some improvement, don’t go and make it 1 worse 
The Wrrness: I would say this, after discussing that point and havi 
discharged my duties in respect to it, the theatre owners feel that sectio 
which we now propose to discuss— ; . i 


By the Chairman: ee 
ce That 1s, the new section. ca Yes, the new section. ae are Pe 


tp 
section 9 ae pass thr ough the House and sce 10 ae not ee the 
in that case they would be deprived of all the protection which registration 
given them and have no other remedy. : | ae 


Mr. Cueverier: That is not so. a 
The Wirnrss: As my justification for that I would like to ere a tales 
which I have received to-day, and I think it might be put on the record. — 
from Mr. N. L. Nathanson. Mr. Nathanson was the man whose company 
the case to the Privy Council. I would like to read his telegram a I Bar 
It is addressed to me at the Chateau Laurier Hotel:— 
Regret impossible for me to come to Ottawa on Gopieene a 

as obliged return to New York this week. Feel very ey that van sent 

Bill is unfair and should be fought in every possible way. 


By Mr. Chevrier: 
Q. The whole Bill is unfair—A. I think the rest of his telegram will ¢ ex Q 
Mr. Nathanson is not now as owner . a theatre. a 
The CrairMAN: Just start again. 
The WItNeEss: 


Regret impossible for me to come bo Otta Wa on Copenare situa 
as obliged return New York this week feel very strongly that presen 
is untair and should be fought in every possible way can see no 
reason why present Act calling for registration should be repeal 
Teveen as it Is a cee fou ee: users and eee not a 


None you w il Mane success in having CO a oun a prese 
retained. Baek : 


By the Chairman: tae pee: 
Q. Is that the end of it—A. That is the end of 1, outs Nie ‘Natha: 0 
not the owner of a theatre, but he is the man who carried on this fight. —~ 


The Crramman: You have read it and the legal argument will be preset : 
by your counsel. | es 


By Hon. Mr. Ranfret: 


Q. Do I ee Mr. Cooper, that section 9 of the Bill j is ae 
because - the fear that we might possibly enact section 10. =A ‘Yes. 


Re ne 3 - a ats 89 


is the Soin mere r. i ae like Slee t to rea a ema from the Secretary- 
sles the ‘Independent Owners of the Province of Ontario. It is very 


ee 8. “The ie conn Theatre Owners of Ontario wish to place themselves 
on record as being opposed to the repeal of section 40 of the Copyright 
—~ Actof 1921. 


ee os I would like also to read the resolution from the Motion Picture Association 
¥ é of Manitoba, dated Winnipeg, 8th May, 1931:— 


Resolved, that this Executive of the Motion Picture Association of 
Manitoba places itself on record as being opposed to the repeal of section 
40 of the Copyright Act of 1921, which provides for registration of assign- 
ments of Musical Copyrights and which is therefore a great protection to 
the users of music, unless such repeal is accompanied by some legislation 
~ which will give us equal protection, such as the control of licence fees by 
~ the Government. 


aes Mr. Rinrretr: I do not want to comment on that, but it means that 
_ they are against this clause. 


eo LHe CHAIRMAN: Let us hear the objections. 


* 


By Mr. Irvine: 


— Q. How would this clause affect you adversely. -—A. Because they are sot 
ble to find out who owns certain pieces of music. Supposing you are going to 
Se peace a motion picture in Montreal or Quebec, you have got to put a certain 
Bee sacint of music into it. Now, there is a certain kind that would be suitable 
to go Sail the picture and they have to go ee and find out who owns it, and we 
have sel got the copyright office at Ottawa to which we can go for informa- 


By Mr. Chevrier: 

Don’t you know the title of the music, or the owner of it, the publisher 

eof it, and if he has not been dead for seven years.—A. The experience of the 
_ people who make the records indicates that sometimes that does not lead you 

the right owner, and they have shown us that they have occasionally paid 

= fees to a man whom they have found out afterwards did not own them. When 

Mr. Robertson comes along he can give you better evidence than I can on that. 


By Mr. nies 


~_. Q. I was of the opinion that the Performing Right Society licensed you 
use any piece of music.—A. They do not sell us recording rights at all. They 
only sell performing rights to the theatre owners, but they do not grant any 
licence for recording. 


‘ 


By Mr. Bury: 
ee Q. In other words, you have nothing to do with the Performing Right 
p povele at all practically —A. No. 

QQ. Except if vou want to get a song and you find its copyrights of repro- 
duction are in the Performing Right Society, then you have got to get it from 
~ them —A. And the Performing Right people have not: got the recording rights. 
tegistration at Ottawa not only helps the man who is looking for performing 
rights but it helps the man who is looking for recording rights, and recording 
at rights are going to be very important in this country in a short time. We have 
~ now brought in sound wagons for the taking of sound news in this country, 1n 
ee last few months. The Prime Minister’s speech in connection with the new 

aon was recorded ae other de and we have ee of th at eae ae 
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there will be music. Now, the Paulette cae: Soeur cannes’ ip 
respect because we must first get the recording rights. The Tee g 
and performing rights are two entirely different things. X 


By Mr. Chevrier: . 

@. Now then, supposing you see ntinadeialy where you bed bie ae 
aud if you can help me out so much the better. The Performing Right Socie 
are the holders of the musical rights. Now, vou want a place where the recor 
ing rights will be registered, and it means that there must be registration f 
every kind of right, is not that right. Ghent 


The CHAIRMAN: ‘There is at present, yes. i : 
Mr. Cuevrier: The Performing Right Society would have to Bie: complet - 


lists of their titles. What you want is that all the assignments of the record-_ 
ing rights should also be registered, not filed but registered. tone Ne 


S ae 


The CHAIRMAN: As at present. — ~ | i 

“Mr. Cuevrter: Yes. Now, you see where that leads. You have got t 
have duplication and registration of all kinds of rights.” 

The CuHarrMAn: The present situation is that any man in Canada ca 
apply at the Copyright Office and find out within a half an hour, or an hour — 
by wire, or by telephone, or by postcard, as to who are entitled here in Canad: 
to erant recording rights as well as grant the other rights apperannie to Sop) 
right, ; 


Mr. Ropertson: Did you say the present situation, Mr. Chamean 
The CHairMAN: Yes, You cannot succeed in an action in Canada wi 
respect to recording rights or any other rights, except that the copy Meey 
registered. J think there is no doubt about that. 


The Wirness: Well, I am sorry we have not a copy of the weekly lis 9 
issued by the Copyright Office here. Mr. Robertson had one this morning, but — 
you will see there the name of the publisher, the name of the author, and the 
title is given in each one of these registrations as published. : ee 

The CHAIRMAN: Quite so. 


The Wirness: Now, we know that if it is published by a certain-firm in 


New York that firm belongs to the American Publishers’ Association, and we 
know that we would have to get their consent. And there are certain others 


By Mr. Chevrier: 


Q. There may be some merit in all of this and I am quite open to convic- 
tion, but if you make this a compulsory law on the number of titles you have — 
got to register, and if it is compulsory there will have to be a fee go with it. 

The Wirness: Parliament tried to make it compulsory in 1921. 


Mr. Bury: They did not make it compulsory in 1921. They said an} 
grant of an interest in a Copyright either by an assignment or licence may 
registered. Now then, apparently what the Privy Council went on was, t 
first part of that section is perfectly clear and perfectly consistent, but i 
ends up “and no grantee shall maintain any action.” They did not say any 
action against the subsequent assignee, against the subsequent owner. In other 
words, it was the last part of that clause that was wider than the first part. 


The Wirnrss: Well, it has been talked about town for a long aie that 
there was compulsory registration. ei. 


Mr. Bury: It is not compulsory. 
The Witness: I am very glad to hear that. 


Mr. Bury: Except that a man who does not register runs the conseque nee 
of the penalty fixed. 


re 
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eae at Hon. Mr. Rie: ‘It is not compulsory. I sat on the original committee, 
and I do not think it was intended to make it compulsory. I think it is rather 
a mistake in the text of the Act, and when it went before the Privy Council 
the Lords of the Privy Council were inclined to think there was a mistake in 
_ the text, but they took the stand that it was not for them to correct it. 


oe. 1 Lhe CHAIRMAN: Why discuss hypothetical issues: The section includes 
these words “and no grantee shall maintain any action under this Act unless 
_ his and each such prior grant has been registered.” Now, you wish that 
retained. 


8 The WiNneS Well, naturally these people who took the case to the Privy 
Council and spent $40, 000 or $50,000— 


By the Chairman: 


% Q. Now, you wish that retained, and Mr. Bury has pointed out to you 
a that while it is discretionary and optional with the assignee of copyright to 
- register, nevertheless the penalty imposed is such as to make it compulsory for 
' each assignee of an author to register, in order that his copyright may be 
effectively maintained against those who infringe it—A. Well, you see that 
3 there has been a certain talk about impossibility. of registration of assignment. 
I point out again that the New York publishers have been recording assign- 
ments for the last two years. 
. ~Q. Let me point out to you clearly, it seemed to me beyond the possibility 
eof a doubt, that many instances were shown in which assignments of copyright 
had been made during the lifetime of the author which were not made in dupli- 
 eate, and that, therefore, after the death of the author it was impracticable and 
‘impossible to secure a duplicate assignment from the author who died. That 
a was one of the objections to the proposed section—A. I would say on behalf of 
“@ the people I represent that they would be quite willing to make it as simple as 
it is possible to make it, and make it as easy as possible to register the assign- 
ment. 
-'  Q. The second objection, which may not be so weighty, is that to make it 
practically compulsory, as the present section does, would entail the payment 
of a fee of $1 for registration of each assignment. Of course, that could be 
remedied by remitting the charge for registration——A. Well, I think we would 
be also willing to do “this, sir, to have that original section 40 amended so as 
not to apply to any assignments previous to 1921. I mean they are not insisting 
on a pound of flesh at all, sir, or any attitude of that kind, but they want to 
- get some sort of registration at Ottawa. 
—  ~Q. I sympathize with: that-idea, that is, with regard to a property right 
such as this there should be some way of ascertaining in whom the right sub- 
sists, in whom it is vested—-A. Well, sir, I am discussing section 40, the repeal 
“of section 40 entirely by itself, and not in relation to any section, because that 
telegram shows that some of the theatre owners believe that perhaps the new 
‘section may be a better substitute. However, it is my duty to give you the 
‘arguments as I got them from my people with ‘regard to section 40 irrespective 
of what you are doing under the new section. 

Q. Well, we are glad to hear you state it. We do not know whether we will 
~ accept your suggestion or not.—A. I am glad to have the privilege of stating it. 
Then I come to section 10, which is the new section, and over which there is so 
— much controversy, and w hile I think that the theatre owners of Canada for 
~ whom I speak approve of the general principle of that section, the motion pic- 
ture producers—and I do not think they would find any fault with it at all, 
e that is, the theatre owners—I think most of them w ould agree that section 10 
is a very good substitute providing you have decided to repeal the old section 
40 of the Act. But another. difficulty arises, sir, and the motion picture pro- 
~ ducers— 
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Q. Will you allow me to ask a eae This cesoe 10, 
the issue or grant of licence for the performance. Does the making 
come within the scope “performance”? I understood you to Vet 
not.—A. Well, our solicitor advises me that he thinks 3 it does, and a € it 
in New York— ee F 

Q. In other words, are recording rights separate and distinet, from | 
forming rights—A. Yes, sir. | . Lge ogee 

‘Q. That is your contention—A. Yes. : aoe. 

Q. Now, if recording rights are separate and distinct fon ‘pert mi 
rights, then might I suggest grave doubts as to whether recording rights col 
within the signification of the words ' ‘performance’’.—A., The CSnaae of * 25) 
formance” is given on pee 2:— : 2 

“ Performance’ means any acoustic representation of ce 
any visual representation of any dramatic action in a work, includi 
a representation made by means of any mechanical instrument or 

radio communication. Ss 


By Mr. Bury: De Gente 
) Q. Is not this rather a legal eee PSs Yes. I will be glad to leave 
pint to our solicitor, if you prefer. But I would just lke to say this, 
“when we first heard of section 10 we thought it referred only to the perfor 
rights in music, and if it refers only to ‘the performing rights in music © 
we have no objection to it. But if literary and artistic work brings the motion 
pictures within the scope of this section then we are obliged to register a prote 
The CuarrMAn: Well, I thank you very much 1Or that suggestion beca 
it is helpful. ; 
The Witness: I might say, sir, that we have consulted with ithe book pt 
lishers, and I have a memorandum from them which I presume has been 1 
before your committee, sir. = 


By the Chairman: 2 eres pe oe 
@. Would it meet your views if section 10 were amended so as to : 
ze ed for the performance in Canada of any musical work.’ : 


narrow ve effect of the section, oe I tone oe be acceptable. ze 

Mr. Bury: Why, that would cut you people out, the recording | people ul 
it will cut out the other people who reproduce e. I mean when a performance 
includes the creation, the manufacture of a mechanical reproduction, whet 
the performance includes your work or not it certainly includes the work 
the producers. Now, if you are going to cut out literary, dramatic or arti 
work you are cutting it out not merely for you but for them, — : : 


The Wirness: We would much prefer to have a clause added Samael 
saying that the principles of this clause do not apply to cinematograph p 
ductions. —A. We would much prefer to have the clause added somew 
saying the provisions of this clause do not apply to COM ALOE produche 


By the Charman: ot Soe aa 
Q. Or to mechanical productions?—A. I am only speaking for cinem ( 
graph. ae 


Mr. Bury: I think the better plan is to alter your definition ‘of 
formance ”’ 


The Coa AN: .As the word “ performance ” does not eee the | 
facture of the records, but’ only includes the representation of the par 
work, that is a matter, in view of your representation, we will consi 
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May I brit ng Up this Aine ice if ae has any suggestions to make which he 
ities will be helpful he can make them when he— 

or e will proceed with the rest of your evidence?—A. I would like to 
ay ething about the reasonableness. Having expressed our general attitude 
; rar ‘ds the bill, I would like to say something about the reasons why the 
mn otion picture theatres in the past have been slow and somewhat reluctant to 
deal with performing right societies, because that point has been brought out 
and I think it is just as well for me to clarify it. I may not satisfy the com- 
| Eenittee with my explanation, but I will do the best I ean. 
I will explain some of the differences of the motion picture theatre owners 
a ad other users of music with whom I come in contact, they were slow in 
dealing with the Performing Right Society of Canada, and other performing 
% cae associations; because I think it is only fair to the people I represent, I 
don’t suppose any person else is interested in this little bit of history, but it 
‘won't take more than a moment or two and it answers Mr. Irvine’s question. 
In about 1924 or 1925, the British society established a branch here known 
as the Canadian © Performing Right Society, and we were rather shocked, 
“. be ecause we did not know much about performing rights and we found a new 
-elaim ‘made upon us, and naturally as business men we wanted to investigate 
that claim. We had some conversation with the Canadian Performing Right 
Society and also with Mr. Woodhouse who came over to Canada and was good 
$ nough to come to my office and try to explain to me what the situation was. 


By the Cc hairman: 


Q. Is he a representative of the British Performing Right Society?—A. He 
yas the managing director at that time of the British Performing Right Society. 


Mr. Hawkes: Controller. —A. Controller was the official title, which would 
eT mean the same thing, pretty near. We examined into their claim and we 
= found that the fees demanded’ by the British Performing Right Society were 
pecval to, and in some cases a little higher than the British society was charging 
home, Naturally, we thought that that required a little explanation, and 
2 Ewe. endeavoured to get that explanation, and we then—I do not remember just 
vhat the explanation was, but they kept us working for a time. Then we 
geested to them that we were put in an awkward position; about 75 per 
mt of the music used in Canada by the people with whom I was connected 
s American music—that that time we had orchestras—that was before sound 
pictures came in—I went through our repertoire and we found about 75 per 
cent of the music was American. Of course, that would vary from theatre to 
Ftheatre, some might use more British and less American and some might use 
_ more American ed less British, but classifying them in a general way we 
- figured that about 75 per cent of the music came to us from America and about 
25 per cent from Great Britain, which would include the French and German 
mousic that British Performing Right societies control. So, we said to them, 
G “ Now, if we pay you a fee for-a theatre, say $100 a year, we pay you this i 
which ‘corresponds to the fee, same as the fee you have to pay in England, i 

seems fair enough but these fees are not similar. That is our difficulty, Saas 
_ the ‘American society of Authors, Composers and Publishers may come down 
eto Ottawa and appear before the copyright committee in connection with the 
bill introduced by a member of this present committee, and they would then 
Senin’ from us three times the fee that vou are demanding, because we use 
bt hree times as much of their music; and if we admit that we should pay you 
$100, wwe are then in the unfortunate position, we put ourselves in the unfor- 
-tunate position of finding that we owe the American society of authors, com- 
_ posers and publishers $300.” We felt that we were getting on very danger ous 
ground. We sug na at a meeting, held in my office, attended by Mr. Boozey, 
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one of the siseipe of the British Ee fomiine “Right saa oS 
societies should come together. Mr. Mills then— : 


represented the American society of composers, aahees anne ns 
Mr. Boosey represented the British society, Mr. Arthur Cohen and myself. 
sented the users of music in Canada. So, we suggested, as a result of that 
conference, that there should be one licence, otherwise we were between 
upper and nether millstone, because we w anted to deal fairly with everybod, S 
and yet we did not want to pay too much, to pay any more money than w 
had to; and they received that suggestion very kindly. And I think I migt 
say that Mr. Jamieson received us very courteously and took it into con- — 
sideration. As a result, last June the American and the Canadian and Britis 
societies combined in their own issue the Canadian Performing Right Society mK, 
and they then offered to the author, owners and broadcasters of Canada ¢ one— 
licence, and I would like to put on record, sir, that this performing right ‘s ‘society 
deserves a good deal of credit for having oot together and ‘tried to give us a a 
reasonable licence. I have quarrelled with various owners so it won’t hurt me ~ 
to say, at least partially, a kind word for them here, and that has made ae a 
situation much easier. We then went on to about October of last year. Ts 
thought we were getting along very fine, but we did not get along as well as we 
might. I thought we were pretty near a solution of this question; and oO “ 
October 10th I wrote the following letter to Mr. Jamieson of the Canadi: un 

Performing Right Society: ; . ea 
My dear Jamieson, 
Some time ago you and I exchanged letters in which. we ‘guseest 
that we should have a conference about performing right licences wh 
the Musical Protective Society had arrived at a definite policy. I thin 
the time has come when such a conference should be held if you, ar 

still of the same mind. 

Yours Sincerely, 


(Sed.) JOHN A. Cooren. 


I wrote that on behalf of the Musical Protective Society, ae on behal 
of the interests which I represent. 

Q. Will you tell me what the Musical Protective Society - roe ant That : 
was a society consisting of broadcasters, hotels, dancing academies, theatre | ee 
owners, etc. We had to have some association who took an interest in Aes work 
we were doing. Be 

@. Combinations seem to be necessary in this modern world —A, T go 
this reply: 


Col. Joun A. Cooper, 
Motion Picture Distributors, 
Metropolitan Bldg., 
Toronto, Ont. | a 
OcToBER 14,1931. 
Dear Col. Cooprr,—I have received your letter of the 10th ins - 
but cannot accept your offer. Our negotiations must now be conducted 
directly with the establishments requiring our licence. Be 


Faithfully yours, es 
(Sed) Ht. JAMIESON ee 


He was perfectly within his rights in refusing to meet me. I merely w 
to show some of the difficulties which we had had. | a3 
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ie See Retusctt i deal bait you as a representative of a number of— 
o —A. Music users. He was quite within his rights, sir, I am just showing some 
of our difficulties, 

os Qe ‘Did he insist he would only deal with aaron! users of music?— 
A. Yes sir, correct. 

fe /. Now then, a little later on we had Mr. Rosenthal who was, I might say, 
quite willing to meet. us. Mr. Rosenthal came up from New York and he— 
fe Mr. Rosenthal is a director of the American society of Authors, Composers 
and Publishers. He came up to Toronto and he and Mr. Jamieson, in spite of 
Mr. Jamieson’s letter, met with Mr. Cohen, Mr. Atkinson of the Toronto Star, 
- who represented the broadcasters, Mr. Watters of the Canadian National 
_ Exhibition, who represented the theatres and exhibitions of Canada, and myself; 
and we had a long talk, and I have a memorandum of what took place. 
Practically the only difference that lay at that time, after that conference— 
it was a very pleasant conference in which they met us—and the only point 
- was a suggestion on our part that they should give us an arbitration clause in 
' their Canadian licences. We have arbitration clauses in all motion picture 
licences and we suggested that we shoulld have an arbitration clause. 

- _- Q. For what purpose? To determine your rates?—A. When the licence — 
a eame to be renewed if a man thought he was being asked too much for his | 
_ renewal he could have it arbitrated to see whether it was a fair increase or not. 


By Mr. Bury: 


_ QQ. Was that only in the case of renewals, and not in the case of an original 
 contract?—A. No, not in the case of original contracts. They considered that 
- and they decided ‘that they could not grant us arbitration, that they could not 

_ put arbitration in the contract, but they did make a concession in it. They offered 
| us contracts, I understand to the authors, I do not know whether it applies 
to broadcasters or not, for five years. That is what took place. 
| Q. May I ask you a question. In England you usually make conuracie for 
- five years? 
._ Q. In England you usually hake your contracts for five years? 2A, With 
_ the theatres. J would like to deal for a moment with the question of why 
- there is a fear in the minds of the theatres that when they come to renewals even 
of a five year contract, there might be some difficulty. I want to say finally 
- that the Famous Players Canadian Corporation, which is the largest theatre 
- owning corporation in Canada, accepted the Canadian Performing Rights offer 
_ of a five year contract, and they actually took out a licence for all their theatres 
> in Canada at ten cents a seat, I think, and I would like to point out that that 

. _ten-cents a seat was lower, because it covered the United States’ music, it covered 

other music, it covered whatever rights they have in French and German music; 
. ‘and although it covered more music it is at a lower rate than the British Per- 
_ forming Rights Society asked. 

x By the Charman: 

Q. They asked ten cents a se A. Per annum. 

Q. Ten cents for each seat of the seating capacity of a theatre?—-A. A 

_ theatre with one thousand seats would pay one hundred dollars a year. Now, 

‘I just want to say that some of our people—while the smaller theatre owners 

would be a little more timid, the bigger theatre owners have got free from 

~ timidity and are paying the fees. I do not want anybody to think, sir, if I may 

_ be so bold—I think somebody used the word “pirates.” I do not think it was 

used in any nasty sense, but any person who used that, I think, was unnecessarily 

3 reflecting upon the people who use music in Canada, and who should pay their 

~ fees, and I rather resented the word ‘“‘pirates.” I am glad I have forgotten who 

F Bmade the remark. y 


_ > 


ar re 


96 Betas “SPRCIAL cOmMITTE Soteg 


% “< ti os ie 
| | age: oe 
Mr. Cuevrrer: That is very Christian Bike. pete 


The Wirness: Yes, Sir, that is my characteristic. the: 
other point in connection with this, Sir. In connection with t 1 
ract in England, the British Performing Rights Society had a 
with the Cinematograph Exhibitors Association of Great Britain, an’ 
comprising I think about three thousand exlibitors in Great Britain. 
ment, I believe, expired—the five year agreement expired on April oe 
When it came to be renewed—all the information I have or most of it come : 
me from the English papers. I have here on my file the. Cinematogr: 16% 
Weekly—a clipping from the Cinematographic Weekly of March 20, 1930, 
it gives the reports of the Cinematograph exhibitors, the CEA Committee, or 
their negotiations with the British Performing Rights Society, E sone 
to read the opening paragraph if I may, Sir:— Sues 

Your Committee has met the P.R.S. and died we very 
length a new agreement. The P.R.S. pointed out to us that since 
last agreement was negotiated, all the popular music publishers had | roune 
their Society, and that for practic al purposes they were one hundre 1 per. 
cent strong. They asked for increased fees which we calculated would 
in bulk, amount to an increase of about 600 per cent. es your 
mittee flatly declined to pay. Same 


Now, I am not saying that this demand of the PRS. ‘ol Paes Brian 
Ww rong, because I do not know; but I am, just pointing out to you that if 
theatre owners and others in Canada have been slow about paying the perf 
ing rights, it will not be charged to us necessarily that we are pirates; the 
had some reason for their timidity. I would also like to read an editorial i: : 
-the same paper, which is a weil known paper published over there, “fi think : 

leading weekly in England— ie 


The CHARMAN: I wonder now whether we should go into these ain 
because any person who is interested will look at the debates of the House 
Commons in England of 22nd November, 1929, and will see these mat 
discussed for his information. Newspaper comment is hardly evidence. Sea 

The Wirness: All right, Sir. Now, I would like to make just one fur ee 
point. On page 4 of Memo. A submitted by the Performing Rights Society it 
reads there that, I think, theatres are only asked. to pay three or four doll 
a week. Is that correct? i yal 

Mr. Ernst: Yes. Large theatres. 3 : 

The Witnuss: That may be true. 

Mr. Ernst: It appears about seven lines from the Bakar = co page. 

The Wirness: I have here in my hand a list of the licences charged 
Ingland which I will be glad to file as an exhibit. 

The Cuamman: I wish you would file it as it may be important. 


The Wirness: Yes, Sir. May I on this point say that on a theatre such | Q 
they describe on page 4, the fee in England is £312 per annum, or fifteen hund 
dollars per ye ear, which would mean thirty dollars a week. 


By Mr. Bury: 


(). That is the annual fee?—A. Yes, that does not say they are paying ; 
in Canada. | hy oo eee 


By Mr. Chevrier: 
@. What is the Canadian fee?—A. I do not know, Sir. I am only =e 
you why we have timidity. Siete 


Q. What have you been paying in the past’ ?—A. We have paid: 
much in Canada as the United States has paid to Great Britain: for P 
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the last ten years, although the United States are ten time more than 
ve are—twelve times. : , Ne 

e -Q. And you think that by the insertion of Subsection V in Section 1 that 
will cure everything?-—A. Yes. 

 Q. Your contention is that Subsection B of Section 1, Section 10—that if 
that was embodied in the law that would be your protection; that would solve 
y OnE ae I want to show you that there is another side to this 
question. | | 

Pa Qos. that the remedy that you are suggesting?—A. I am not suggesting 
any remedy. ; 

~— Q. What do you say as to Subsection B. Do you want it or do you not 
want it?—A. I thought we had finished with that. ; 

~ Q. Now you have raised that point. 

J _ By Mr. Ernst: 

~— Q. I would like ta have the views of the witness who is a practical man, 
because we have had the opposite view as to what has been done, whether he 
thinks Section B is practicable. I ask for a frank opinion of it?—A. “A state- 
ment of all fees, charges or royalties. . .” is that the question? 

a BP eSe iss What I would say about that is that we should have a state- 
ment of their tariffs. 
-  Q. You mean blanket tariffs, not individual tariffs?7—A. No, individual 
tariffs. They have already filed a tariff of fees here. I think they could do 
that, and I think that should be accepted as satisfactory. I think the idea of 
‘asking—I am not expressing a personal opinion—the idea of asking them to © 
file a fee for individual pieces of music is hardly wise. 

e. QQ... am very erateful for that frank expression. Now, let us go a step 
further and take subsection 2. If you cannot speak for those whom you repre- 
gent, can you speak personally as to Subsection 2 of Section 10?—A. You mean 
the right of the Governor in Council? 

~ QQ. Do you think the Governor in Council should be the tribunal?—A. As a 
Canadian, I have been taught to trust the government of the day, and I have 
no reason to find any fault with it. 

- Q. That is an answer in principle rather than in practice. My question is 
this: do you, from your experience in matters of this nature, believe that the 
Governor in Council is a tribunal of such constitution that it can properly deal 
with these matters. 

PR The CuarrMan: It depends on how council deals with them. 

‘Mr. Ervsr: I feel that it means setting up in the Secretary of State’s 
_ Department something of the type of a Tariff Board of experts. I do not see 
_ how else it will be dealt with. — 

- -'The Cuarrman: The witness does not know; but it will probably be dealt 
with by the appointment of an independent commissioner to hear the evidence 
q and report to the Governor in Council who will decide the same. 

' Mr. Ernst: I am very grateful for that. 

c Mr. Cueveier: I would like to hear the answer. 


= 


By Mr. Ernst: 

a Q. I would like-to hear that. I do not want to know what they do some- 
where else; I want your personal opinion?—A. I cannot give you my personal 
opinion. ‘As the Minister says, I do not know anything about it. 

 Q. 1 do not think the Minister meant to preclude you from giving your 
personal opinion. We will take it for what it is worth?—-A. I am going to stand 
between the Minister and yourself by saying that I like the suggestion that was 
made by the Minister of Justice in South Africa. I think I have it on file. That 
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that on A eyonnee of each year thie Poinenike . Rights oclete file a 
of the tariffs that they will charge during the following year, and that ta 
should be published sufficiently to give all the people who have to pay a ha: 
to know what the tariffs would be, and to make any protest they desired again 
those tariffs, and at the end of that time, at the end of thirty days, three gen 
men, one a sovernment official, one, I think, representing the Performing. Rig 
Society, and someone else, a lawyer it is stipulated— 

The Cuairman: A third arbitrator appointed by the government. 


The Wirness: An arbitrator appointed by the government. They ato 4 
fix the fees and they should be promulgated by order in council, and those 
should be the fees for the following year. It struck me that that was a Vv y 
fair way of arriving at it because it gave to everybody a chance, and it was: 
only fixed for one year. 


i? Mr. Chevrier: 3 . ste 


jes is eee Steet ‘control order that you file ihe aan at Wn e 
you shall render your copyright on films to the motion picture exhibitors ?— 
A. Not necessarily. Personally I could not say. ! 
Q. What is sauce for the goose ought to be sauce for the sander? 
am not going to admit that we area gander. In the British Committee where 
they dealt with the regulation of rates, clause 18, page 5—may ii read that. 
section, sir? You read it, I think, this morning. — el 
Q. Is that an answer to the. question I put to you?—A. Yes, eh thine 
‘Your Committee consider that such a super-monopoly can abuse its pow 
by refusing to grant licences upon reasonable terms so as to prejudice the tr: 
or industry of persons carrying on business in this country, and to be contr 
to the public interest and that it should be open to those persons to obtain 
relief in respect of such abuse by appeal to arbitration or to some other tribun ul. 
This should apply only in those cases where the ownership or control of. copy- 
right has been transferred to an association.” That is my answer. ae 
Q. My question is—you can say yes or no to this question—you have 
got the motion pictures and they are protected by copyright.. Are you as 
distributors, willing to let the Governor in Council or any other body under 
sovernment contr Se was going to ask you to regulate the price—but now 
have changed it—are you willing to let that body order the filing of tariffs 
which you should render your copyrighted films to motion’ picture exhibitors? 
IT want to know yes or no?—A. Mr. Chairman, at the Seber time there is” 
report on this subject before the Minister of Labour. ; a 
The Cuairman: I quite agree with that. The matter is. now ey the 
government. a 


The Witness: I do not think I should be asked— | : 


The CuarrMan: There has been an investigation made under the Cons 
bines Investigation Act, and it is now pending before a department of govern- 
ment for report to the governor in council, for such action as it may be deemed 
advisable to take in respect of an alleged combine; and, therefore, inasmuc h 
as the witness is a party to this mvestigation I do not think that. he should 
be called upon, in a matter which does not concern this Bill, except incidentally, 
to give an opinion with respect to a matter now pending against him. : ; 

Mr. Cueveier: It is not going to prejudice him at all. The evidence 
on that investigation, Mr. Chairman, is all in. I understand it may be He led 
in a very short ‘while. It is a very fair question. 
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K - The. CHAIRMAN: I have always had an objection to compelling people 

who are susceptible to criminal prosecution to make such answers on oath as 

mi ight lead to their condemnation. : 

Mr. Cuevrier: I ask him now if on behalf of exhibitors he is willing to 

‘submit to the same test that he wants others to be submitted to. 

~ The Cuatrman: That implies that they are in exactly the same position, 

which undoubtedly they are not. | : | 

_ Mr. Cuevrier: There may be something special about it, but, this I 

submit, is a very fair question. | 
-. The CHarrMAN: Unless the Film Producers are a combination such as the 

evidence shows the Canadian Performing Right Society to be, why, I do not 

think that you can demand an answer yes or no to that question, and I do not 

think that it is the privilege of this committee at the present time to determine 

whether such a combination exists or not. 

Mr. Cueverer: I am not suggesting that it does exist at all. I am simply 

asking him whether he is satisfied to have those same tariffs filed so that they 

may be regulated by the Governor in Council, subject to the other proceedings 

that the Chairman has just enunciated. 

The CuatrMan: I rule the question out of order. I do not think the 
winess should be compelled, on oath, to answer. 

__ Mr. Cuevrter: [ insist that it is a very proper question, and I do not 
think it is fair for you to rule against it. 

_ The Witness: May I say this: Perhaps Mr. Chevrier may not be aware 
that the report which is now before the government is termed an interim report. 
Mr. Cuevrier: This answer cannot interfere in any way with that. How- 
ever, the Chairman has ruled against it. | 
- The Wirnzss: I am sorry. But I might add this about tariffs without 
“giving the answer to Mr. Chevrier, that there are no tariffs among distributors 
of motion pictures. There might possibly be a tarifi— 


% By Mr. Bury: 

oo Q. You mean that there is no fixed flat definite rate—A. No fixed rate. 

3 Mr. Cueverer: The same principle applies as in the performing rights. 
Your picture may be good in one centre and it may not be good in another, just 
as a song may be good in one centre and not in another. 


By Mr. Irvine: 
7 Q. How many organizations or companies are in this association called the 
Motion Picture Association of Canada—A. There are about ten companies, sir, 
“In addition, we had some exhibitor members and we dropped them and we are 


_ only a distributor organization. 
_ By Mr. Ernst: | 
QQ. What percentage of those are operating in Canada.—A. Ninety-nine 
per cent I mean 99 per cent of the product is handled by them, practically 
- unanimous, 

By the Chairman: | 
; Q. But the evidence is, as I understand it, that the members of this asso- 
ciation are competitors—A. Correct, sir. 
By Mr. Bury: 


- Q. Is there any difficulty about filing the fees, or scale of fees as they exist 
now.—A. Not if you asked us to just file the range of fees. For instance, the 
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range of fees in the city of Ottawa would run from about £905 ‘uy to § 
$4,000. | ee 
By Mr. Chevrier: ee er ec 


Q. For what length of time. A. For one showing. | Soar ake es 
Q. That would be one day.—A. According to the theatre. ‘ta some the 
it would be three days and in some theatres six days. In the Keith (enue 
example, it would be six days. 
Q. Six days for $3,000.—A. Yes, depending upon picture. 


By Mr. Bury: eae At ae 
Q. What I want to know is this: Have you any diffidence in filing 
rates as you have them now, your present rates. —A. We could file the fees t 
we have charged in the past six months, file them for six months, but you c 
not file them in advance. 

~ Q. But those are the fees that you charge in advance.—A. For fistanee: 
could do this: We could show the government; if it so desired, that the first : 
picture is shown in one large theatre in each large. centre, and’ that the p1 
paid for the first run picture will take in from $1,000 up to $5,000. I know 
one case where it ran $8,000 or $9,000. In the case of Rio Rita it ran in- 
Capital Theatre of Montreal— ' 
The CuarrmMan: I would suggest this enquiry is quite beyond the sc 
of this Bill. 4 
Mr. Bury: What I am getting at is this, here is clause Boye statement 

all fees, charges and royalties. 

The CuarrMAN: Which does not apply to this company at all. 
Mr. CuHevrier: But he objects to the principle, Mr. Chairman. 
The Witness: We did not say so. We did not say that we phe 

the principle. | : 


By Hon. Mr. Rinfret: 


Q. You have just mentioned Rio Rita. I do not think you will icy t 
the music was the main part of that motion picture—aA. I have never seen 
motion picture. oy 

Q. The main interest that the public took in that ean a was in es m 


By Mr. Chevrier: 


Q. Would it not be possible for your company to say in advance wl 
should be charged on a motion picture of that kind.—A. Not until 8 is png 
in the bigger centres. 

Q. Why do you expect the composer to know in aden ; 

The Cuairman: ‘There is nothing in this Act which fixes the fee thai 
composer may charge, and there is no intention in this Act to fix oe a fee. 

Mr. Cuevrier: We are only playing on words. 

The Wirness: I have already said in my evidence— 


Hon. Mr. Rinrrer: We had a witness this morning who Be in so ms 
words that it was impossible for a composer to collect his fees, that “ 
to go to some company and ask the company to do it for him. ~ 
‘ The Cuatrman: I know, but you accepted that with. a very large 1 mite 
10N. 
| Mr. CuHeEvrier: What is the difference there between a Sopan ae ar 
association giving a statement of all fees, charges of royalties that such soc 
association or company proposes to collect ; Im compensation for ea issue or 
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difference so far as Mr. Cooper is concerned? Mr. Cooper says th 
_qitierence | . ¢ at the 
S annot tell beforehand what the charges will be. ‘ 2 : 
Mr. Bury: But if the Chairman is correct and this thing has nothing to 
do with Mr. Cooper’s business then what business has he to be giving evidence 
on it. . . 
Hon. Mr. Rinrret: Except, Mr. Bury, by comparison. We are asking 
_ the Performing Right Society for something that no one can do. 

: The CHAIRMAN: That is a matter for discussion. 

pe Mr. Cuevrier: I cannot see a distinction in the principle. If you start off 
, with A or B it does not make a bit of difference whether it is X Y Z in the first 
~ instance or A B in the second instance; if Mr. Cooper’s interests cannot say 
a beforehand what they can charge for a motion picture, then nobody else can. 
e. The CuatrMan: Mr. Cooper has said that he does fix a charge at the out- 
_ set, that as the picture becomes more in use they decrease that charge. He 
’ has not said that they cannot fix a charge. He has declared that they fix it 
In every case. — | 

_ Mr, Bury: And I understood him to say that he could file his charges. 

e» The-WIrngss: The companies could file the charges that they have made 
_ for certain pictures. It is only a theoretical question, because, as I understand 
_ it the motion pictures do not come under this. 


a: 
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By the Chairman: 


ee Q. Have you anything further to say, Mr. Cooper?—A. That is my case, 
‘sir. I would just like to put in an Exhibit, if 1 may. 

- Q. What is the nature of the exhibit?—A. This is a personal thing. It is 
an investigation that was made when I was on a committee of the Canadian 
Authors’ Association with regard to Canadian composers. 

~. Q. I do not think that should be filed as an exhibit. Have you copies of 
that for the information of the members?—A. I thought it would be interesting. 
- Q. Well, I do not think we should undertake to republish that in our pro- 
-ceedings——A. Well, may I give this to the Chairman for his personal informa- 


Q. Give us each one if you have copies.—A. It is a list of Canadian com-_ 
- posers, to show that there are large musical interests in Canada which have 
not yet been recognized, and which I think might be recognized. 

Pe ‘Q. Do you mean to say that this list of Canadian composers comprises 
~ composers who are not within the combination represented by the Canadian 
Performing Rights Society?—A. With one or two exceptions, yes. I could 
- count three or four years ago a list of Canadian composers who had already 
_ published music, and I think out of this 200 not more than one or two of them 
_ have ever been on the list of any Performing Right Association. 

The CuarrMANn: That is relevant, I suppose. 

a The Witness: And what I was pointing out, the list could be increased 
considerably now. 

Mr, Ernst: As a matter of fact, they have a representative of their own 
_ who intends to appear before the committee. 


Bee, By Mr. Bury: 

- -_-Q. - Have the authors formed an association of their own?—A. I think they 
‘formed an association recently, some of them. I do not think it is in shape 

yet. But I have been interested for a great many years in the development of 

Canadian literature and Canadian art. At one time I was editor of the Cana- 
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dian Magazine. I was also Art Director, Canadian National Exhibition. . 
1 have also been interested in the development. of Canadian music, and I 
something should be done to help the Canadian composer to get on his eet. 
The Canadian artist is on his feet. The Canadian literary man is on his feet, 
but I think the Canadian composer should be given consideration. I do not — 
know whether it properly comes before your committee or not but I suggest — 
that on my own initiative as a citizen and not as a representative of the Motion 
Picture Association. 3 he 

Witness retired, | rae ‘ 
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Gorpon V. THOMSON, called and sworn. 
By Mr. Irvine: , . eee 
Q. Whom do vou represent here, Mr. Thomson.—A. I was asked to come — 
down to speak on behalf of the Authors and Composers Association of Canada. — 
The organization of that Association is as follows: Honorary President, Mr. — 
Hector Charlesworth. of Toronto Saturday Night, Honorary Vice-President, — 
Albert Ham, Musical Doctor; President. Ernest MacMillan, Principal of the — 
Toronto Conservatory of Music. Vice-President, Donald Heins, formerly — 
Director of Music in Ottawa, I believe. Secretary-Treasurer, Peter C. Kennedy, — 
65 Lascelles Blvd., Toronto. And then the Executive Committee is listed here — 
and a number of musicians and composers. | cane 
By the Chairman: ee 
Q. Is your statement printed—A. Yes, Sir. Unfortunately, gentlemen, I 
was asked to come down to represent this association about an hour before train — 
time and I have no prepared statement to make on behalf of that society othe a 
than this printed memo, which is the only official statement which I should really — 
make on behalf of that association. We have sent that to several members of © 
the committee. , . : 
I might just say this, that I was the first President and Organizer of the — 
Authors and Composers Association, in 1919. I have written a great many war — 
songs that have had extreme popularity. I had the same experience as Lieu- — 
tenant Gitz Rice in a great: many of my rights. Therefore, at the one time in 
my life I had a chance to make a real winning as the result of writing popula 
songs such as “When We Wind Up The Watch on The Rhine” and “When Your 
Boy Comes Back Tio You” and several other war songs, which had a sale up 
to around a million copies, I got no protection in the United States because of 
the reciprocal clauses in the American Act which did not give me protection _ 
because I was a Canadian and we did not give protection to Americans in — 
Canada. Some of the members of this committee will recall that incident. — 
After making an effort to sell my Canadian war songs in the United States, | 
came back very much vexed and cross that I was put in that peculiar position of — 
being driven out of my own country in order to get my rights and become a 
resident of the United States. But 1 absolutely refused to do that. I came — 
back and organized the association in Canada. As I say, I was the first — 
President. Then I went into the publishing business representing an American — 
concern, and at that time I resigned the presidency of the association and new 
officers were elected. Meetings were called for a while and then it dropped 
into a state of coma for several years. The constitution provided for its con- — 
tinuation until new officers were elected. We had a reorganization meeting — 
recently and elected those officers, Sir. We have appointed a Copyright com- — 
mittee. We have discussed this subject of copyright. The memorandum that 
we submit there is submitted on behalf of these Canadians who perhaps have - 
not the experience to deal with the subject of copyright to the detailed extent — 
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entatives of the Performing Right Society have. But we are, in 

ing this position, that we feel that a Canadian writing under the 

w has protection for his performing right. He has the same protee- 

the writer in Britain has. He has even more protection than the 
the United States has. He does not want that right diminished. 


&: _ The CHarrMAN: Just a moment. You are leading us into a long discussion. 
i you say here, if I may quote 17. 


Ej r 


; repo 
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B 
aru 
ee authors’ rights in all parts of the country. If one of our Montreal mem- 

bers writes a song, who deal with an infringement of his rights in Winni- 
“ 


peg or Vancouver except a local agent or representative of some such 
Society. Similarly, an agent is necessary to protect such copyright in 
England or foreign countries. Therefore, whatever is done to embarrass 
such associations cripples and embarrasses to the same extent our Cana- 


4 
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sociation in Canada to yourselves recelving assignments of Performing Rights, 
d unless you as an Association grant licences for performing-rights and receive 
compensation therefor, I do not think you come within this Bill, and if you do 
come within the Bill, in those circumstances I am perfectly prepared to consider 
favourably with my associates on this committee introducing such words into 
Bill as would exclude you so long as you did not enter into that general 
ness. I think you are perfectly right in organizing an organization to pro- 


r 


i) 


tect your rights. 

_ Q. I think you are perfectly right in making an association to protect your 

a hts——A. We are looking for the protection of.Canadian authors. We want 

th eae works; we want to have them produced. im 

 _Q. Quite so. I am not now dealing with your association. Insofar as you 

confine the work of your association to this memorandum, it is my opinion you 

a i fbone within the scope of this bill, and it is not the intention that you 

should come within the section. ; 

| eae 

ie By Mr. Bury: | 

a. You do not take assignments of copyright. Your association does not 

take assignments of copyright?—A. It has not done so far. ; 

: _ Q. Does it intend to do so?—A. We intend to some way, if there is any 

ay in which Canadians can be protected or get a fair share of any remunera- 
n that may come as a result of performing fees, we are very interested in 
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«By the Charman: 


a Q. I do not think we interfere with that—A. I just want to say we have 


ae . 
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an opportunity in Canada under performing rights to get revenue for Canadian 
composers. - . 
— Q. Quite so, and we feel your memorandum should not be printed in our: 
proceedings, but kept for the guidance of the members of the committee in their 
ywn discussion with regard to modification of this bill—A. Sir, we feel that 
len we leave our case in the hands of the committee, we feel that you gentle- 
n, who are Canadians, will be interested in the development of art and songs 
Sanada, and that you will protect our interests; and all we ask is that our 
ts be not disminished until and unless practice shows that it is necessary 
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Q. We are not aimee any re ee an pts 


—A. Otr statement of the case is there with you, and v 


it printed in the record. 
| Q. It is distributed to every Treiber ae the house: an 


not printed is because we are endeavouring to keep down ete if 
to exceed our appropriation. Bean 


By Mr. Bury: 

Q. The moment authors and composers start the pumice! 
assignments and licensing copyright you come within the bill?—A. 
sir; and it might diminish our rights. That is what we are afraid 
Q. That is your own business. ee a 


By Mr. Irvine: 
Q. There will be no diminution unless you come dee the age! Te will 
up to yourself whether you do or not.—A. It would, if our rights | were oe : 
to performing right societies. I can give you an example, ve 
The CuHairMAN: Quite so—A. I will give you my own exp i 
sold a song in the United States to the biggest publisher in the United St 
Leo Feist, “When We Wind Up the Watch on the Rhine.” They too 
told me they were going to make it their outstanding song, were 
all their energy behind it, and later they found out that I as a Can 
not have equal rights with an American, I didn’t have the mechanic 
in that song, and oh dropped the ues I got $1,000 Avene aii 


no vad sent what I give ia 


a Mr. Ernst: 


—A, No sir, iB 
Q. Do you consider it necessary to combine in some way with ‘yo 
composers ?—A. Yes, sir. J might want to assign my rights to ‘the: Per 


has under the British pee: in Great Britain. I am a Britich citizen! aa ‘ 
claim an equal right under the British law as the composer in Great 
has under the performing rights there. ee es 
Q. Then, to carry it a step further. Do you ‘consider your. associa 
do efficient work for its members unless it widens its scope of activities 
the line suggested?—A. I think ultimately we will have to make. some 
arrangement. on 4 


The Cuamrman: That is problematical. 
Mr. Ernst: I am asking about his experience. 
The CHAIRMAN: He is simply making a supposition AS We have 


look at that in*that light. ke is the Poe in Canada, we have | 
looking ahead. “ge rw 
Q. We are looking ahead now.—A. If you look ahead on behalf of an. a 
authors we are very happy to leave it with you, sir. | ret 
The CHatrMan: This committee will now adjourn. ; ns ig 
Discussion followed and, after discussion, committee -adjournec 
p.m. until 10.30 o’clock a.m. Wednesday. aM en 
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| Mr. E. Blake Robertson, Ottawa, ate ae various Fair and Exhibition 
Pe caiion and “Agricultural Societies, was called, sworn and examined. 


4 Witness discharged. 
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BA ducational and fraternal leaders throughout Canada,” with 57 post cards in 
thereto. ; 


& ’ 


co Bemard K. Sandwell, Montreal, Chairman, copia Committee, 


a Documents tabled: 
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sPorecant to adjournment the Committee met at re pm | 


wins reg 


Ma : | Members present: Messrs. ‘Bay, Cave Chevrier, Cowan, ; 
ie _ and Rinfret. | ae z BS * 
Miss Louise Sillcox, New York, Secretary, Auihone ‘League 
Executive Secretary, Authors’ Guild of America and Executive Secret 
Dramatists’ Guild of America, was called, sworn and examined. set 


Witness discharged. 


the Musical Protective aa of area was se se a 
Rey Os Uh athe tabled: a 


of ateda: y 8a 
Z. Booklet outlining Pyne and aims of The Musical Pr eC 
of Canada. ease 


Witness discharged. See te ‘i o See 


Col. Andrew T. Thompson, Parliamentar Vy Gourkel for ae Ganad 
Railway, by leave of the Committee, read into the record a letter address 
him ny the Chairman of this Committee, which | sets out the ,_instrp tion: 


Railway bY with aranene to Bill No. 4c ; 
Mr, W. E. Gie, Ottawa, was alee sworn, but stu examined. 
Witness discharged. ae ee Bho Ee oe ¥ 
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* Committee adjourned until Thursday, May - 1931, at 10.30, z 
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MINUTES OF EVIDENCE ~ 


House or Commons, RooM 268, . 
WepNespaAy, May 20, 1931. 


¥ uf eas Spe | 
___ The Select Standing Committee on Bill No. 4, an Act to amend the Copy- 
1} Act, met at 10.30 o’clock a.m. 


: 
Sa 

: _ Mr. Bury (Acting Chairman): 

The ActinG CHAIRMAN: We have a quorum, gentlemen, and we will pro- 
d with the business of the Committee. The Secretary of State has been called 
a meeting of council and may not be with us this morning, and he has asked 


to take the chair in his absence. 


Se ore 7¢ Po NTR i 
Minutes of previous meeting read and approved. 
he Ua : 


~The Acting Cuarrman: Who is our first witness? 
Mr. Curvrimr: The suggestion was made that Mr. Kennedy and Mr. Sand- 


> 
itt 


ll will be with us this morning, but they are suggesting that they are not 


resented by counsel, and, if the Committee agrees, they would like to hear 


he evidence of others. They are willing to stay for a time. Mr. Robertson is 
"e and he is willing to go on. — 
‘he ActinG CHAIRMAN: Were these two supposed to go on first? 


-Cuevrier: Yes, that was the suggestion. 


‘ 


eae eee 
). BLAKE RoBeRTSON, called and sworn. 


By the Acting Chairman: 
_Q. Please give your name and address—A. My name is E. Blake Robert- 
} 805 Victoria Building, Ottawa. I appear before this Committee in connec- 
with the request of the Fairs and Exhibition Associations of Canada that 
: be allowed to use, free of charge, at their fairs and exhibitions, music, copy- 
right or otherwise, and I will submit in connection— 
Hon. Mr. Rinrret: We are to expect you to give fair testimony. 


+ 
& 


~The Actinc CuHatrMAN: You are dealing with section 11 mostly? 


The Wirness: Yes. 


4g By M ie Ernst: 
'.- Q. You want section 11 enlarged to include fairs and exhibitions?—A. Yes, 
that is right. There are roughly 800 exhibitions in Canada and they are all 


operated on a non-profit basis according to my instructions. 
» By Mr, Chevrier: : 

~ Q. In every centre?—A. According to my instructions, yes. | 

— Q. Would that include the Ottawa Fair and the Toronto Exhibition?—A. 

Yes. My instructions are that since the exhibitions started, no dividends have 

n paid at any time to any shareholder in any exhibition in Canada, including 

ronto Fair. Some, of course, come nearer balancing their budget than others; 


that is my instruction, that there is no profit. 
rte See | 405 


ee Se , 
a 


Reh Mr. Piel: Bt oe a | - See ue 
Q. By exhibitions, do you mean ‘ordinary one 7 
towns?—A. Yes. An ny 


Mr. Ernst: You mean more than thats 1 \ 67 tae teen 
‘Wirness: Small and large. 
Mr. Ernst: You take in the Ganeian National ‘Tie 
as well as, say, the small agricultural fair at some little place like North 
in my constitutuency 2—A. Certainly. : ea 
The Actinc CuHairMAN: And there are over 800 shoes Bae Nese os 
The Witnuss: There are over 800 in Canada. When Mr. Mauhan’ Bia 
was giving his evidence, the day before yesterday, he mentioned that in 
United States no change was made by the American Society of Authors, Cot 
posers and Publishers for the music used by fairs in the United States. We thi 
if they give their music gratis in the United States they ae likewise 
their music gratis in Canada. 
Mr. CuHevrter: That is, as soon as the United States do acme t at. 
might be in your favour you want that kept, but if they do SORES that is 
in favour of somebody else— ae 
, The Wirness: I did not say so. If they grant it in the United State i 
should grant it likewise here. | 


Hon, Mr. Rrnrrer: Mr. Chevrier wants to ee er that you cant 
the United States as an example for certain things, if you disprove of them 
other grounds. I might even argue this—that in a country where the. atl 
have a legal recourse to collect. their fees, they may be more generous, — 
they may be hkely to accept a proposition, such as Mr, Robertson makes’ 
morning, about the fairs. If I know that the law protects me to the f 
extent on certain grounds, then I might say, “ all right, I will BN Gas a | 


The Wirnrss: That was a new argument. . 


Hon. Mr. Rryrrer: I think it is quite correct for the witness, to menti nn 
these things and later on we will argue the point. A its | 


Mr. Ernsr: If the Committee desired to g0 part way with you, could 


pe a Genre ton. 


The Witness: The Federal cena and the BE Lt Noone 
and the various municipalities issue grants to the fairs in the respective levels. 
Mr, Ernst: Class A and Class B fairs, I believe they are called, are t 
not? jose Meat 
The Witness: Yes, they are, but I do not think that has any raat ea } 

on the subject. These fairs are supported by public contributions, and, to a 
certain extent, by private contributions. They are not profit-making exhibitio Ss. 
If they were run for profit, or on behalf of a profit paid to the shareholder 
would be a different thing, 


By Mr. Chevrier: 4 ) SEN et Ni via 
(. How do you bring the fairs in under this eatione baa ~ hes 


The Acting CHAIRMAN: He does not, he wants the section enlarged. 
wants the amendment amended so as to take fairs 1 in. 14 
Hon. Mr. Rinrretr: J understood you to say that in the United ih 
fairs were included. That is to say, there is no prohibition of performers’ 
at fairs. Can you give us more detail on that fact? eRe anh 


The Wirness: When Mr. Nathan Burkan, who is general, counsel for 
American Council of Authors, Publishers— | Saas 
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Rinrret: Could you, for instance, give us the text of the section 


meric in law which covers that? iit ; 
agent Is that a provision of the American Statute, or 


it a vo untary concession by the authors’ society itself? 


_ The Wiryess: At the present time, it is a voluntary concession, but, on 
february. 28, an amendment was introduced to the Copyright. bill, which bill 

id not pass in the American Congress. 

Be fr. Guevrier: It is not sanctioned yet. 

i ~The Wirness: It was not sanctioned? 

2 ‘The AcrInG CHAIRMAN: Congress adjourned before the Bill was passed. 

_ The Witness: They did introduce a section making musical fairs free. : 
q ; ‘The ActTING CuarrMan: But that Bill is not yet a statute of the United $ 
tates. ; | 
e Mr. Ernst: It is just as the Chairman said the other day, it passed the | 
| ise of Representatives and was up for its final reading, I understand, and 
vas eliminated by the question of time only. 

‘es The Wirnsss: It passed as much as anything else passed. 

= The Acting Cuarrman: The legislatures approved of them, in point of 
act, but it was ruled out, just as Mr. Ernst says, by the question of time. 

| The WIrrness: Well, as a matter of practice, they have given to all fairs 


va By Hon. Mr. Rinfret: 

Q. You mean by statute——A. No, not by statute. 

Re By the Acting Chairman: , 

—_ Q. As a matter of practice, the Performing Rights people give to fairs in 

the United States—A. The American Society of Authors, Composers and Pub- 
ers 


“i By Hon. Mr. Rinfret: 
 Q. If it was not given by statute, then, by what authority was it given?— 


< 


¥ 


A. They own it and they give it. 
pe. Qe. But practice cannot be established in that way. 

. eee y 

Bor By Mr. Irvine: 

> Q. Would it not be better, Mr. Robertson, for the fairs to make applica- 
tion to the Performing Rights Society of Canada for that, gratis? -A. My in- 
structions are that in the applications to the American Society of Authors, 
Composers and Publishers, the answers they received showed that the giving 
away of rights-rested with the Canadian Performing Right Society. 


Por By the Acting Chairman: 
Qu In other words, they will not give. 


A. They will not vive. | : 


By Mr. Chevrier: 

Q. Well, do you object to the fact that a man should give the use of his 
property without due remuneration?—A. The whole right, Mr. Chevrier, in 
‘connection with copyright, rests in the statutory enactment, and it may be : 
limited. It is limited in other respects. 
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ppsaccis? 
The Actine CratrMan: It is not an hieciicn) to the prin 
Tt is a question of how far your principle should be applied ai 


thinks that the principle would be pushed too far, if it was 

He is not quarreling with the principle that copyright is the creation statute, 
and that the statute, or the Parliament that created the right, has a right | 
put a limitation upon it. He does not quarrel with that, but he simply | says, 
or suggests, that it is going too far, when you limit it to the extent ong en g 
it to fairs. . 
The Witness: My contention is that it is not Bune too far, Shen you give 
the right to non-profit organizations— , e 
By Mr. Chevrier: : a 
Q. 800 you said were non- “profit organizations. —A. | said my instructions: 
were— . 
Q. Keep to your instructions. You said a moment ago that hehe were 800 
fairs in Canada all of whom were non-profit making, and now you say that this 
statutory privilege ought to be extended to all of the fairs that were non- -profit: 
making. You started out by saying that there were 800 non-profit making 
fairs—A. My instructions are there have been no dividends paid on fairs oper= 
ating from the ae to: the Paciire 2. | = 
By Hon Mr. Rinfret: . Si “ 
Q. Do those fairs pay for something else—A. Sure. They pay the cha 
women— 
@. And they pay for different things that ee use. oA. As Mr. Cahan 
said yesterday— | 
(. Do they not pay for the instruments aie the musicians use? Whats is 
the difference between all those commodities and the performing rights.—A, Well : 

Mr. Rinfret, you give the monopoly to a man who writes a piece of music. 


By Mr. Chevrier: ; 
Q. You mean his copyright.—A. Property. But in giving him that, and - 
in surrounding his rights by statutory enactments, you are eke within your 
jurisdiction in limiting the extent. 7 
The AcTING ee Ae As I understand oe Robertson’s answer to your i. 
question—and it is airs pay their bands, 
they pay their chi omen, and fees pay all the es that are working. on the 
staff at fairs—the gate keepers, ticket collectors, and so on and so on- and the 
artists, the troupes. that come and perform for the people, they pay all them; 
and why should. not they pay for the music that is put on belonging to, or rather 
the rights of which belong to, the Performing Right Society? His answer 
that is this, and I think that we ought to recognize whatever force there is in i 
charwomen have no statutory right: troupes performing there have no statutory 
right; ticket collectors and the w hole staff have no statutory right. The Per- 
forming Right people go on to the fair ground under the protection of certain 
statutory right, copyright or performing right granted by statute, and therefore, 
he suggests, they are not quite in the same category as your “charwomen. Is 
that right, Mr. Robertson? e: 
The Witness: That is my contention. 


Hon. Mr. Rryrrer: These institutions are not profit-making institutions. 
My answer to that is that, although they make no profit, they pay for qui be 
a pnuEOnet of things, and the real fact that ue maker no profit is is no argum 
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r u-asked him the question, namely, what is the difference between the 
! ‘women and the Performing Right Society, and the obvious answer, which he 
gave, is that the charwoman is not the creation of statute, while the Performing 
Rights Societies are. All I am suggesting is that we, as members of the Com- 
‘mittee, have to take that into account for whatever it is worth. 

Hon, Mr. Rivrrer: [ admit that, but the fact that these fairs, or fraternal 
societies, or whatever they are, are not making a profit, is no argument, be- 
cause they are making other expenditures, and yet they are asking these rights 
_ for nothing. , 


operation. 
_- Hon. Mr. Rinrret: But even if a theatre owner does not make a profit, it 
_ has to pay for the performing rights. 
 . By Mr. Ernst: 
 -Q. Mr. Robertson, is not there really a fundamental difference, not whether 
the exhibition makes a profit or not, but whether its objet is to make a profit? 
_ If you can give us a list of those exhibitions in Canada which do not aim to make 
or pay dividends, then I would be much more sympathetic-—A. My instructions 
are that no exhibition from the Atlantic to the Pacific has ever made a profit, 
and, repeatedly, they have had to dip down into their shareholders’ pockets, and 
_ go to people like yourself, and Mr. Bury and Mr. Rinfret to make up the deficit. 
-__ Q.I, unfortunately, have invested in shares in companies which have never 
_ paid a dividend, or which have never made a dividend, but their object was to 
make a dividend. You said there were 800 exhibitions. There must be a great 
deal of difference in their constitution, and, if we could be supplied with that 
information, it might be helpful in considering the problem, that is, those who 


~ of the community —A. All of the large exhibitions are joint stock institutions. 
_ They issue shares. Mr. Bury, you are more familiar with it than I am. I think 
_ you are a shareholder in one. 7 . 


E a I had one share in one exhibition association in Edmonton. 

- . The Wrrness: Did you ever receive a dividend? 

hs The Acting Chairman: 

Oh, no, J never expected to. é 


The Wirness: That-is my contention. 


4 ei _. The Acting Charman: 


The Acting Chairman: 

 Q. But Mr. Ernst’s question is this. ean you tell the Committee whether or 
4 ‘not, among the 800 odd fairs in Canada, there are any that are formed for the 
purpose of making profit for the shareholder?—A. My instructions are there are 


ss 
Bi. 
eS. 


- What they want to do is to break even. 
ee ay 2 


By Mr. Chevrer: 
 Q. Just in order to get along a little faster, you know about the Performing 
- Right Society, you know that the rights are vested in them?—A. Yes. 

- Q. Now, why cannot these associations go to the Performing Rights Society 
and ask them for the use of the music, and supposing that the Performing Right 
af 
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Act NG CHarrMAN: That is right, but I was only pointing out the fact 


fi The WITNEss: They do not make a profit. If they lost they would cease 


~ aim to make a profit and those who are more or less for the co-operative benefit — 


none. What they do is to increase their prizes, or decrease their entrance fees. 


Society says, “here is a fair, a small fair, away out in this county, we will not: 
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‘the Hamilton fair, or other large fairs, where they spend a lot. { mone} 
is the objection to the Performing Right Society who bargain wit you. ¢ 
a fee in those latter instanees.—A. The evidence given was, or the evid 
far, divulges the fact, that 50 per cent of the receipts that go to the Cana | 
Performing Right Society go to the United States and 50 per cent goes 
England. Nothing goes to Canada. | 

Mr. Ernst: But, if the man who composes that. music resides in cenplani 
or the United States, why should the question of i nationality affect ee mE 
of his being paid for his right? ee 


The Acting C hairman: 
It does not matter where the money goes. The question is whether they 
should be debarred from their rights to charge or not. 


The Witness: Mr. Gene Buck appeared before this Committee, and he gave 

a very apt illustration. He says that Parliament does not legislate regarding this | 
chair, a manufacturer makes it and sells it. Now, I don’t know, possibly an 
industrial registration rests upon this chair. If it does, it will last for five years, 
and the initial registration can be renewed, for five years only, and, at the end ~ 
‘of ten years, it falls into the public domain. Mr. Gene Buck also referred ton" 
patents. ay 
By Mr. Chevrier: 


Q. Well, what is your eonelnatone ?—A. Well, I am not disputing ihe avis 
ability— 2 
©. How much percentage of music is used at those fairs?—A. Ney instruc : 
tions are it is very largely American. 
@. How much is music? What is the percentage of music in the program 
at the fairs? Did you ever go to a fair where you did not start with music 
in the morning, and end with music, at night—without a stop throughout tne | 
day?—A. It is continuous, yes. Lh 
Q. Then what percentage of the whole performance is music? —A.- 1 do fi 
not know. 
Q. Is not music the main attraction? If you had no music you vate not 4 
have a fair. ae 


By Mr. Irvine: 


Q. I would like to ask the witness, or counsel, on what grounds the re _ 
tion companies, or fairs, whichever one chooses to call them, ask Parliament — 
to prevent the Performing Right Society from charging? What are the grounds — 
upon which they expect this legislation?—A. Mr. Irvine, by your vote or by the 
ont of your predecessors, rights were granted to the Performing Right Society 
to collect something which they could not have collected otherwise than. by 3 
your vote and other votes. Me 

(J. Yes.—A. In Wetaskiwin, you have a fair. The chances are, in that 

case, the band is not paid. The chances are it operates free, : } 

Q. Go ahead, Mr. Robertson, I think you are right.—A. Si ppouhe they 

give their services free, would it not be a just action on the part of Parliament, 
granting a monopoly as they do to those people who produce the product 
their brain, to say, we will accept, or we will set apart the fairs, and the fairs — 
shall have ‘them free. Now, Parliament has done it already. Many countries 
have done it already. The English parliament has done it. If you will turn | 
to section 17 of the Canadian Act, which corresponds to a section in the Englis i 
Act, you will find that in connection with text books I can get out an educatio 
text book and I can take one extract from each author and put it in my- 
book without charge. Should I be an elocutionist I could go and eae 
nea 


i i bear oe res. hh vr a A e J 43 as X j ata? e) is. ye 145 & : ; , ~ 
Fy > i Cie ’ % ae aN ai Pa — a. as “ : wae ‘ i-~> & . * 
4 ‘ins he Bo any eh : . } . j | . iW eee Te A 
Magee ©. THE CORYRIGHT ACT | Pier 4 


i n twenty different works, and I could go and-recite “Gunga Din” 
any charge, according to the English Act, the Australian, New Zealand 
nd Canadian Acts. ; 
RS See : 

aa — By Mr. Chevrier: } 

P os Q., That is all very fine, Mr. Robertson, but that is only an extract from 
that book. However, when you come to a fair, and you have music, which is 
-a considerable. part of the program, how do you compare it with an extract 
from a book?—A. It is an extract from the repertoire of any publisher. . 
—  Q. No, it is an extract—you have the right under the law to use an extract 
for the purpose of putting it into a book, for educational purposes, and that 
‘is a very good principle indeed; but, when you take music, and you place that 
music in a program for the day, or for the week, then it ceases to bear the 
‘same proportion to the program of the fair as the extract bears to the book 
that you are writing.—A. If I play one selection from Gilbert and Sullivan 
Operas, and one selection from a dozen others, and if I stand up in the theatre 
and recite one piece from each one of twenty or thirty authors in Canada or any 
other country— 

& .» Mr; Invine:. There will be a charge of the audience against you if you did 
that. Well, Mr. Robertson, if I understand you then, the basis upon which you 
ask that in clause 11 the rights of fairs to use music gratis may be provided 
for is that the Performing Rights Society have statutory privileges which enable 
‘them to collect, and in return for that they should give this gratis. Now, is it- 
‘not so that we have already, in the same statute, made it possible for the 
-Governor in Council to safeguard the public from any extra charges which 
might possibly be put on by this Performing Right Society, so that the public 
has been safeguarded against any extra charge. | 

¥ _ The Acting Cuairman: That is, assuming that that section passes. 
=. Mr. Irvine: Yes.. Then the statutory right is to allow them to collect. 
Then you suggest, in section 11, that we should prevent them from collecting. 


e2-' The Witness: Right. 


»' jie 
4 


6 By Mr. Irvine: | : 
-  Q. That is, taking back the thing that we have already given them, insofar 
4 as fairs are concerned —A. Right. 
-. Q. I cannot see why we should do that. The C.P.R. has statutory rights 
in this country, and I expect that every bull and cow that goes into a fair pays 
the rates—A. Mr. Irvine, they can no longer charge what the traffic will bear. 
_ Originally they charged what the traffic would bear, but now the Railway Com- 
“mission regulates the rates. 

_. Mr. Cuevrter: That is a public utility corporation. That is a different 
proposition altogether. You can take the music or leave it. 


- By Hon. Mr. Rinfret: 

- -Q. By the way,.Mr. Robertson, the argument seems to have gone this way, 
that section 11 deals with the Performing Right Society, but, as it reads in the 
Bill, it does not make any distinction. Would you be in favour of inserting 
section 11, making it apply only to music controlled by certain Performing 
Right Societies —A. My idea, personally, is that section 11 is not well drawn. 
Section 11, being as it is—an amendment to section 17 of the Copyright Act— 
ag hink we should start out with purporting to amend section 17. 

4 The Acting CratirMan: That is the form of the Act, and all of these 
sections are wrong; 10, 11 and 12 are all wrong in that respect. That has not 
been overlooked: The main point is the essence of the thing. 
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The WITNESS: : Well, (Be essence Bf my request is t 
music for agricultural fairs agricultural, horticultural ar | livest 
tions. : t eee eS ic: ao tego 

hioabYy Mr Cheurier: Be ra ghee 

Q. That would not apply, then, to the 800. with: which San Pace off?—_ 
A. Yes, it would; to about 800, yes. There are not many livestock exhibitions. 
808 is the exact number of all. : a 

- Q. I have a certain amount of sympathy for whe you. say, but ‘IT would” 
like to get the exact number. Now, you limit that. First of all, you started 
off by saying there were 800 fairs. Do you mean 800 agricultural fairs, or fairs” 
of all kinds?——A. 808 is my information; agricultural fairs, and a slightly a oy 
number, when you include horticultural and livestock exhibitions. i Bal 

on). Undoubtedly there must be some that are just very small ones, in ver 
small communities. Now, starting from that again, surely there ought to be 
some distinction between ‘the ‘oe exhibitions and the small fairs——A. Wel 
there would be the Canadian National pasos and and the” Suetaskena 
Exhibition. 4 

Q.. Well, that would be a very Sed fee I am not na any ‘reflection 
upon any of them—A. It is the principle. ee. 

Q. There may be a lot of merit in what you say as to the sniatlen fairs, and” 
if you can convince me on that, I am open to be convinced. Bait qT am not y t 


the large exhibitions au the emall fairs. aun Well, ‘of the larger fairs there a 
the Central Canada and the Canadian National. 7x 

Q. Why should not they pay?—A. Well, ee have never declared a Be 
dend. 


By Mr. Ernst: 


Q. Supposing they put the money back no plant?—A. They do that, and 
larger prizes, and so on. They are educational institutions. o 


The Actinc Cuarrman: The point Mr. Robertson makes is: even if ohe 
put their money back into plant, and give bigger prizes, it is all a public servic 
If they are agricultural fairs, it is a service to agriculture, ‘a service to live- | 
stock, and a service to the country in general. That is the whole essence of i 
the argument. ) a 


may ny: 


Ria 

By Mr. Irvine: . 5 ek a 

(. Since it is necessary to have music, and since they are having ee absorb 

their profits in larger prizes, would it not be wise to let. some of their profi 

go to the music producers?—A. Don’t you think the prizes are small enough — 

now, Mr. Irvine. They find it ditficult enough to operate the fairs as itis. 4 

iy, Yes, but my point is that a music producer is, an asset, or his. music 

1s an asset—perhaps as great an asset to the nation as anybody who 1s getting , 
prizes from the fairs—A. I know, but he has no rights, except the rights ae 

erant to him. | 


(). But we must not take the right away from him that we grant to hime 
A. To all intents and purposes an exhibition is a state affair. 


By Mr. Ernst: 


@. It seems to me that there is some merit in the. sonventieed Beit ¢ a 
not convinced that the larger fairs ought to be exempted. Could not we dr 
some distinction, on the basis of attendance, that is, fairs having an attendane a: 
under a certain specified figure to get their music free. That would prote 
the smaller country fairs—A. The real desire of all fairs , the real desire of. 
public, the real desire of the government, is to have the attendances as sla 
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up 5 By Mr. Irvine: wt 
‘@ Q. I was just going to ask Mr. Robertson if he thought that some of our | 
; larger fairs in Canada would not be well advised to offer a very substantial 
_ prize each year for the best Canadian musical composition?—A. I cannot an- 
 swer that. It has not been done. 

= ., @. I mean, if they are going to expect to get the music free it would be 
reasonable to expect a recognition of that sort.—A. The same class of people 
-who support the fairs have made the same kind of offers for musical, literary 
and dramatic works. 


ut 


By the Acting Chairman: | 
»  -Q. Have you any idea of how much music would be used; say, in any of 
. the fairs that you know of, in any of the larger fairs, how much music would 
_be used and what would be the fee, the normal fee to expect from a fair?— 
A. Mr. Bury, it is so wide. 


x p By Mr. Chevrier: 

-. Q. Did you ever make a demand for permission to play music at one of the 
large fairs?—A. I have asked for a number of suggestions. 

~. Q. What answer did you get?—A. Nothing doing. 

. Q. Why.—A. It will be— 

_ Q. How much were you asked?—A. I had in mind 150 pieces. 

Be A 

Be AQ: 


ag What fair was that?—A. The whole catalogue. 
: What fair was that for?—A. It was not for a fair. 
Q. At any time that you had to do with a fair did you on any occasion have 

_ anything to do with a fair, and did you go to the Performing Right Society and 
ask them to use their music; did you ever do that?—A. I have had no connection 
with fairs outside of— } , 
= Q. Did you ever do that?—A. —being a moderate shareholder in a fair. 
--  Q. If you will not answer the question it may recoil to your disadvantage. 
_ I am asking you if you ever, on behalf of some fair, went to the Performing 
- Right Society and asked for the right to use some of their music?—A. Mr. 
_ Chevrier, my conection with fairs is that I am a shareholder. | 

” Mr. Cueverer: We are not concerned with that—A. I am an attendant; I 
am interested from an educational standpoint in fairs. The fair people came 
to me and said they were too poor to come here and sit around for four or five ' 
- weeks—that is what they said, four or five weeks—following this Copyright 
Committee, and they said, “Will you look after our interests?” I said, “I am 
not very conversant with fairs, but I will do the best I can for you.” 
~~ Q. Why didn’t you send somebody who did? I ask you this question: Do 
- you know of ‘any circumstance, or of any occasion, when you yourself, or any- 
_ body on your behalf, or on the behalf of any fair, went to the Performing 
- Right Society and asked them for the use of free music; do you know of any 
occasion of that kind? Say, “ves,” or “no.” If you say “no”, that you do not 
know, I am through—A. Each year, I am instructed, the Canadian National 
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numbers do. you eh so that. we will ee what we may, pac 
without infringing on your repertoire.” Oe carla a A 
Q. There was an answer. What was foe answer, do you Loar i am 
instructed that the answer is they will not furnish a list of Bae BU et 
By the Acting Chairman: ; 
Q. Were they ever asked, to your At es whether they ole: hee any ra 
of their works to be performed free at the fairs, or any fairs?—A. I am instructed 
that Mr. Woodhouse—I think it was Mr. Woodhouse, or some other official « of 
the Performing Right Society, in Regina, possibly five years ago—about five. 
years ago—at a meeting, made a very pointed statement that the rights of tne 
- gsociety— j 
Mr. Cueveier: I want to give the witness all the lage possible, but he is is 
under oath, and he says he is instructed. ‘ 


Mr. Ernst: It is only worth that much. 
The Acting CHarRMAN: He is telling the truth. 


Mr. Cuevrier: I am not challenging that. On the first day, Mr. Bury, ite 
Chairman ruled that there was going to be personal knowledge of any evidence 
given by witnesses. The Chairman made a ruling, and quite properly so, tha b 
the evidence that we were to hear here was to be evidence that was within the 
absolute knowledge of the witnesses. Now, let us restrict ourselves to that. eo 
My evidence is there are are roughly 808 agricultural exhibitions in Canada 
and they wish free music. sh 

Q. That is hardly on the point. 


By the Acting Chairman: 


@. Can you give us, of your own knowledge, an answer te the question 

whether the fairs, or any of them, have ever approached the Performing Right 
Society with a request to be allowed to use their works, or some of them, rea 

Do you know of your own knowledge whether that has ever happened?—A. | 
know they have been approached, and you know— a 

-Q. I do not know.—A. Excuse me. an 

Q. That is what I want to find out.—A. ‘The city of eon Oe according t to 
my instructions— 

Mr. Ernst: That is all hearsay. 

Mr. CHEvRIER: We will take it, subject to that objection. 


The Witness: Naturally, I cannot speak for each individual fair. I say fs 
according to my instructions, Mr. Bury, that the City of Edmonton asked the 
American Society of Authors, Composers and Publishers if it might use their 
repertoire at Edmonton fair. The answer was that the matter rested entirely 
with the Canadian Performing Right Society. y 


Pash 
a 


tier 


By the Acting Baron ie 
Q. Was an application then made to the Canadian Performing Right 
Society, to which they had been referred?—A. In a public speech Mr. Wood- 
house, or some other official of the Canadian Performing Right Sackety, stated, 
In Regina— : ae 
Q. Let me interrupt. Are there any representatives of the Canadian es 
forming Right Society here? ae 
Mr. JAMIESON: Yes. — 4 


The Actinc CHAIRMAN: Well, we should get evidence from ‘them. a 
Woodhouse stated in Regina— 
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LENS Et ee aa 
: Mie ae ge. SAG . . tee 
Pate: Q. You know, unless it is your own knowledge, you need not give it—A. 
ae Phat any exhibition that used their music was subject to a licensing fee or to_ 
4 criminal prosecution, for failing to pay that fee. The then Minister of Agri- 
culture came back to Ottawa, and he submitted the question to the Department 
of Justice. The Department of Justice stated, I am told, and I think somebody 
moved for the production of papers, that the exhibition might use music with- 
_ out paying the fee. Most of the fairs with whom I am connected have been 
advised by their solicitors that such opinion of the Justice Department is not 
sound. I am quite free to admit in my opinion it is not sound. 


a By the Acting Chairman: 

. Q. Have you anything more to say in support of the suggestion that you 
made?—A. The only thing I have to say is that I would request the Committee 
_ to amend the bill so as to provide for free music for agricultural, horticultural, 
live stock exhibitions and fairs. 


By Mr. Irvine: 
Q. May I ask you, Mr. Robertson, before you go away, you do not think 
that section 11 provides for that now?—A. In my opinion, no. 
| ——s Mr. Cuevrier: That is a question of law.—A. It is largely, yes. 
% The Actine CuarrMan: Mr. Robertson would not be in a position to say 
_ that. Are there any other questions? we 


By Mr. Chevrier: 
_ Q. Mr. Robertson, are you responsible for those circulars that have been sent 
around, on behalf of the Canadian exhibitions; is this one of your cireulars?— 
ee A. It is.” When I was asked by the larger fairs to deal with the question, I 
wrote a letter to each fair asking for an opinion, if it was a fair demand to make 
upon parliament. I have not received replies yet other than it was a fair de- 
mand, in their opinion. 
Ss Q. I have demands, as a result of that circular to kill the bill—A. Well, 
you know, copyright is a pretty complicated question and some people might 
- Inisunderstand it. As the Copyright Act stands, it might mean a fair is quite 
safe in performing music in any repertoire, because there is no jurisdiction that 
would enable them to take Canadian— | 
¥ Hon. Mr. Rinxrret: I suppose you are doing your best to clarify this com- 
plication? That is why you sent circulars around?—A. Naturally. 
-Q. What is the exact amendment that you suggest to section 11 in this 
amended bill. How do you think the bill should be amended to express your 
wishes? 
' -~—s-‘ The Actinc CHarrmMan: He has answered that. He says “Agricultural, 
horticultural and live stock fairs.” 


2 ‘> 3 
, 


By Hon. Mr. Rinfret: 
~~ -Q. Are you sure that will cover everything you have in mind?—A. If | 
get that I will be satisfied. 


ie” ’ Witness retired. 
oe Hon. Mr. Canaan resumed the chair. 
A 


r oe - R * . 
The CuarrmMaNn: Who is the next witness? 
ae | 


werLO Dr. Lighthall, the president of the association. 
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The CHARMAN: Qe = Wath you please give your name and address? 
Howard “Angus Kennedy, Montreal, secretary of the— DN Are 
Q. Speak loudly so we all can hear you—-A. You. want my “occupation? 
Q. I am not particular. You appear as secretary of some Association —A. — 
I was going to say I appear both as a writer and as a farmer. You can put 
that down, it is quite true. At the present time, not having to depend on my 
farm, I hope, I am National Secretary of the Canadian Author’s Association, an 
association which, I suppose I should explain, consists of 850 members, in 12 
branches, from Nova Scotia to British Columbia—besides an entirely French 
section in the Province of Quebec. | : Be 
The Association was formed ten vears ago, largely to promote ane? to. obtain 
a just Copyright Act for the Dominion, although for other purposes also. Spea k- 
ing for myself, just as a joke, when I said I was a farmer, I am a farmer in Mr. | 
Irvine's constituency of Wetaskiwin, and not altogether. independent of. agricul- 
ture either. But I am also an author. I have been writing very largely for the 
benefit of Canada. I do not claim remuneration or particular credit for ‘that, 
but, for the last fifty years, and it is just fifty years last week since I became a — 
writer in Canada—I have devoted myself very largely to Canadian subjects and 
also, very largely, to the spreading of knowledge and appreciation of Canada in | 
other countries, especially in the Old Country, Great Britain and Ireland. ae 
Q. Now, would you please proceed with the bill?—A.° Yes sir. 1 wanted 
to thank you, on our behalf, for the attitude which you have taken in opening — 
the proceedings, showing that you are not unwilling to consider modifications of | 
this bill; otherwise, of course, it would be useless for-us to come here. It would | 
be relevent, I think, to point out the many defects in the bill, defects of omission | 
as well as commission. a 
Q. We prefer not to go into the omissions now; they ai undoubtedly — 
come before another committee, at another time—A. Yes, sir. It is simply the — 
P art of dealing with the matter of copyright, and we have been content to accept 
the bill in that sense, although we yearly protest against the failure of Parlia- — 
ment to give us better legislation in points that are not concerned in this bill. 
We avoided any protest on this occasion, because we are as anxious as the Chair-— 
man is to get speed in this matter and ‘to get this bill put through, bringing us 
thoroughly “and entirely into the Rome convention. We are chiefly concerned in — 
getting our country into the Rome convention in spirit. as well as in letter; and — ng 
it is one of our objections to the present bill that we think that even if it vets 
within the Rome convention as a matter of law, it certainly contravenes the | 
spirit; whether it contravenes the letter is evidently one of the questions which is — 
difficult to decide, and which you or somebody will presently find means of de- — 
ciding. It has been s suggested to the President of our Association by, I am afraid — 
I must say it, a bribe to procure our refraining from opposition to certain sec= 
tions. itp 
Q. What is that, a ‘“‘bribe’?—A. A bribe to procure. eS 
Q. Are you,Uusing >the oqvord“b-r-i-bae”) 7 Ag asi using the word 
“b-r-i-b-e,” to procure our cessation of opposition, shall I say, so that provision — 
might be made to tax outside authors and composers. Discussion is almost _ 
entirely on the question of musical opposition. I merely mention that matter. — 
Of course, we have not even replied to such a suggestion. It is most dishom : 
ourable. T would consider it; as an author, most dishonourable. 


By the Chairman: al eo 
. Who made that suggestion?—A/. I refer to Col. Cooper’s recent letter 


Q. Do not bring in private correspondence i in this matter ae was address i 
to the President. Z 4 


llow those who have no respect for the Berne convention, as you have, Sir, 
a nd do not care one snap about it, to drive a coach and four through it. , That, 
we are deeply concerned with preventing, but we are also concerned with other 
things—we are local people; we are Canadian people—I have got a book here, 
one of my books to which a sequel has just been written—I have just got the 
plates. It is a book of stories. I have been asked to turn some of those stories 
‘into musical plays for children. I will at once come under two of the sections 
of this bill. I would be practically compelled, if I did so and wanted to get 
anything out of it, to put my interests in the hands of the Performing Right 
Society, Mr. Thompson’s new Society, or our own Association, which might quite 
‘conceivably branch out into those lines and take the interests of those musical 


which your section 10 is aimed. Mr. B. K. Sandwell, who will be our principal 
witness, 1s here at present and will go more into that question, and into any 
other questions about which you desire to ask in detail. But our Association, 


pin that case, and the Performing Right Society, in the present case, if not. a 
monopoly—and the word is inaptly used—is almost a monopoly, for they con- 


concerned. We also would become a monopoly, and then the question comes 
whether Parliament should indulge in price fixing in the case of a monopoly. 
Reference was made by you, Sir, as Chairman yesterday, and incidentally, to 
‘railways, doctors, and lawyers. I take it that the difference between a railway 
- company, with its special privileges, and so on, and ourselves, or an association 
ike the Performing Right Society, is sufficiently obvious, but doctors and 
_lawyers—was it suggested that authors ‘are limited in their fees? 


e The CuarrMan: I did not suggest lawyers; I did not suggest doctors. 
© The Witness: You referred to doctors, Sir. ; 


lawyers, and I wondered in what connection. But, Sir, it is a part of my 
‘statement that doctors who may be subject to limitations of one kind or 
‘another; lawyers, I suppose, you would say, are subject to limitations in the 
‘matter of fees for certain cases and for certain services; but, supposing they are, 
‘they are monopolies obviously. I do not need to go into the bill to say that a 
‘doctor is essential and that, along with lawyers, they are a circle of people 
who constitute a monopoly and nobody outside of that circle can come in and 
practise. . 

‘Then, we have an actual monopoly in the shape of the organization which 
a previous witness has represented—my friend, Col. Cooper, if he will not refuse 
the title of friend in what I have said. He controls, or that association controls, 
ninety-nine per cent of the theatres in Canada. You can hardly 
 Q. I think he was disinclined to admit that he controlled them.—A. I would 
‘not say that he controls them, but J would say his Association controls them. 


R Mr. Ernst: I think it is ninety-nine per cent of the film ‘distribution in 


Pa. | 
7 


‘The Wirness: I think the authors, or a very large proportion, we will 


‘numbers in charge, and would immediately be one of the associations against — 


1 nine-tenths of the modern popular music, and are a monopoly, so far as that 


ee The CuarrMAN: Did I refer to doctors?—A. You mentioned doctors and . 
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The Witness: We ren of eiecent Theses but ever in 
ent theatres, there may be representations when there is a question of g 
something for nothing, or getting something for as little as possible. _ 


The CuHatrMan: We can all be roped into a situation of that kind, | 


The Wirness: I am giving an example of people who refuse to be roped | 
in, Mr, Chairman, a little later on. But at any rate theatre people have been — 
trying to come under that heading, and the exhibition people as well, : 

@. Please do not be too discursive, because our time is limited. We havea 
many more activities——A. Do you think, sir, that what I am saying is irrevelant? 

Q. No.—A. I am pointing out to you the situation, in general terms, as — 
we have no counsel, expecting that Prof. Sandwell will go into the details, ify 
you will allow him. We are to be subject to price fixing, and we ask why we — 
should be discriminated against, and why should you not subject to price fixing — 
your butcher, baker or candlestick maker, your theatre, your dealer, everybody? — 

I spoke of myself as a farmer. I am interested in wheat. The question of — 
price-fixing is constantly coming up in relation to wheat. You had the fixing of | ; 
price during the war to a maximum beyond which we should not go. | 4 

Q. Mr. Kennedy, that has no connection with us. We have heard discussion — q 
about that day after day and day after day. Confine yourself to such matters 
as will give the committee some new. information in the matter beyond that 
which has been submitted by other people-——A. I might not give the information — 
by putting the question, I suppose, but I will put the question. I have already © 
put it. Why fasten upon us—and I would put another question—who is it that — 
asks this discrimination against us? 

Q. Rhetorical questions are always in order, but never answered —A. They | 
have been practically answered, you know, by the. ownership of those theatres, — 
which compose the monopoly a for whose benefit this has been asked. a 

Q. I wish to state distinctly, upon my word of honour, that no such request ( 
was ever made to me, and no representations of that kind were made to me, 
in respect of this bill. It has been drafted at the request of no individual or no 
Association or no Company.—-A. I have been impertinent enough, sir, to ask you, — 
but if nobody has asked you for this legislation, the people who have asked for | 
it, and who have been working for it, and who are asking for it now, are those 
people of whom a number is supposed to be authors. pe 

Q. That is a matter of opinion—A. It is a matter of opinion, naturally. 
Now section 10 is extremely objectionable and it is a section, as you see, difficult — 
to object to on account of our sympathy necessarily with the objects of the 
institution which you deal with there; but I do want to say, and you must 
allow me to put that much of argument ‘into my statement, that all the analogies — 
are very strongly against us granting any such discriminating privilege. If © 
I have a farm, as I have, and a tramp comes to my door, a hungry tramp, I can 
feed him, and q probably will, am I to be compelled by law to feed him? That — 
is What you are doing now, in the case of the churches, which are supposed to — 
be in need of money. It comes to me and, if I choose, I can give it the money — 
as a gift. Now, you propose by this bill to declare that I must make the gift. . 
Talk about forced loans of the old times! This is a forced gift, and we object 
most strongly to it, Sir. I think that is all I need say, Sir, but I should like ~ 
to ask who has asked for this special privilege. You are speaking, Sir, most 
pathetically of that little village community hall— 

Q. Well, I shall tell you, if you want to know. With a few exceptions, | 
think the members who represent agricultural districts have suggested some 
such amendment, and a number of letters have been received from time to time 
by the State Department, before my day,—and since I came hereto which 
Ihave had access, suggesting that. There is no particular party to whom you u 
can impute the origin of that section —A. I am not going to ask any He eg 
into the origin of the section, but I know we have— a 
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ab he origin does not affect it at all. The Sriett of this section is the 
ary of State and his Department, so far as you are concerned—A. Yes; 
is a relevant question, who supports this thing? This demand having been 
riginated by churches, fraternal and educational institutions— 
_ Q. You are here to give evidence, and you are not to cross examine this 
C Jommittee. If you will restrict your questions to rhetorical questions to which 
you may expect no answers, well and good.—A. You misunderstand me, Sir, if 
you will excuse me for saying so. It was necessary for us to discover who it was 
wanted this change. We took means—we sent out a letter a few weeks ago to 
300 of the leading leaders in the churches, to all the churches and educational 
institutions, and so on, in this country. We are continuing to get replies. 


q By the Chairman: 
~Q. Do you think that affects the merits of this bill? Will you please confine 
yourself to your objection to this bill, and any vidence which you wish to adduce 
against the section, or by way of suggestion and modifications thereto?—A. We 
suggest that it should be cancelled, and we ask that you will cancel it. I state 
a ot only that we as an Association object to it, but that it is strongly objected 
to. I have already got sixty-two leading bishops and clergy— 
Q. If you have any such evidence to adduce we will accept it, but such 
Bi atements as those, as evidence, are oral on your part; we should have the 
co rrespondence.—A. T will give the writings. JI enclosed a post card in every 
ease and I have the post cards in my bag. I have kept out several of them, 
and I am willing to submit the original documents. 
Q. If you will submit them, we will accept them.—A. One of them, the 
Bi ishop of Pembroke, considers it “most unjust”, and the Superintendent of the 
perversity Hospital at Edmonton says he considers it “simply highway robbery”. 
-Q. Will you please submit these?—-A. I will, Sir, later on; but these gentle- 
m men having said all that, it is quite unnecessary for me to say another word. 
~ Q. Before you discuss what they have said, please submit the documents; 
fi they will speak for themselves.—A.. I will, Sir. 


4 | By Mr. Cowan: 
— Q. Did you say you wanted Section 11 deleted from the bill altogether?— 
.. That is my suggestion, sir. A reference was made to this being a copyright 
—an American section. I made special inquiry about that, and I am informed— 
y ou can check me up on it with the section—the bill as it was presented to 
Congress, though it included that special provision—but, of course I know the 
a ition in the United States. The poor people have been fighting for a decent 
ie opyright Act for years. They had to tolerate many features, and one of these 
was the special peecee to these institutions, and they are charging no fees for 
admission. 
~ The Cuatrman: We will be able to place that section. We have the whole 
proceedings that you have referred to. It is true that this section is the American 
a ection, in a slightly modified form. 

_ The Wirtnsss: First, I pai it Was necessary— 


4 By Mr. Ernst: 

 Q. Putting it briefly, your objections to the bill are two: first, against price 
ixing, and, secondly, against Section 11?—A. Yes. 

a Bode, Have you anything to say on the subject of legislation?—A. I under- 
stood that that was settled so far as the bill is concerned. 


g BP By Mr. Bury: 

c: Q. Tt does not affect copyright holders?—A. Registration is cut out. That 
is one of the things we are thankful for. 
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By Mr. Baie fn Me ie 

Q. As I understand it, you are eteinea Hee het al 
associate in some form of combination, in order to protect their ri 
Certainly. The authors have felt the necessity and have associated, and d 
the Association. As I have said, if I produce, as I intend to produce, a musical | 
play from any of my stories, I will be bound to go into some such Association q 
which will come under Section 10. 4 
- QQ. You mean it will be necessary for you to assign performing rights to : 
some society ?—A. Yes. | | SALA ie dh tebe 


By Mr, Bury: ti 
Q. You represent the comparatively newly formed Canadian A teas on 
Composers’ Association?—A. No, the Canadian Authors’ Association, BORO. in 
1921. 
Q. They are two distinct associations?—A. The other was formed before us 
and lapsed into inactivity, and has been recently revived. i 


By Mr. Irvine: 2 

Q. I understand from your statement that the siete are wet Sheer ae 
satisfied with the bill, and you have mentioned sections 10 and 11. Would 
you care to say whether or not you think the bill, even with sections 10 and 11 
as they are, is a considerable improvement to the position authors in this country 
previously had?—A. It would involve such a difficult calculation that I should 
not be prepared to say. Mr. Sandwell will have information on this. ne 


sind 


"By My. Ernst: | ieee 


Q. Have you any information to offer—to give on the question of ‘thes 
copyrighting of titles?—A. Evidence as to fact? JI am not allowed to give 
opinions, but I would make no demand for copyrights in titles. I am thinking : 
now mostly of printed books, I understand that there is no copyright in titles, 
either here or in the old country, is that not so? 2 ae : 

Mr. Bury: The title is included. | 


Mr. Cuevrier: As a matter of information, Mr. Kennedy—tell me 1e whether 
I am right or not—I remember a case where a book had been written with a 
very fine title. The rights were sold and then the purchaser of the book 
immediately proceeded to turn that book into a moving picture, retaining the 
title and the name, but an altogether different theme, altogether foreign to what 
the book had been in the first place. Would you have. any objection to you r 
works being handled in that way? ae 

The Wirness: I say that is an outrage. Everybody knows i to be an 
outrage. a 

Mr. Ernst: Does not Section 5 protect the author against that? — 

Mr. Cuevrier: That is mutilation, and the title is an integral part of the e 
work, because you cannot publish a work unless you publish the title and the 
name. So that the title is absolutely copyrighted. Every portion of a 
copyrighted. One of the vital things is the title itself. 

The Witness: I was going to mention that. I want you to ask 
Sandwell about that when he takes the stand. 
| Mr. Cueveter: I cannot give evidence, but there is somebody else who in. 

give evidence on that. . ee. 

The Witness: Instances like this occur in regard to ‘ioe mayen 


n Cuatrman: Would you please address yourself to section 2, 
v 4 
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Bury: That is the bill, not the Act. | iii 


Th Wrrness: “ ‘Work’ shall include the title thereof, when such title has L » af 


REE S NAN ‘ Ae 
Bans general, geographical, descriptive or commonplace meaning.” 


4 


. eee ~* 

aes. By Mr. Bury: | ; 

De Q. Have you any objection to that?—A. I have not studied the question, 
sir. I do not see any objection at the present moment. | 

i QQ. It makes the title part of the copyrightA. I was going to give titles: 
which have been objected, to, as not subject to right, but which have been 
more or less of a geographical nature. This is a book of my own published 
thirty-four years ago. It was called “The Story of Canada.” Now, two years 
o, a Toronto publisher got out a book under the same heading. As a matter 
of fact he apologized to me for so doing. He had known, but had forgotten, this 
‘book. ~ But I did not claim, and I could not claim, that a title of that kind could 
‘be any monopoly of mine. But, as a matter of fact, no decent publisher would 


/ publish a book under a title that was already in use. 


a 
"By Hon. Mr. Rinfret: 

m ~6-Q. Ti you are through with the subject of title, I would like to bring you 
back to section 11. That is the section about churches, colleges e¢ cetera. I 
want to understand your stand properly. I surmise that you do not object to 
the fact that churches, colleges and other associations might be granted the 
free use of music, but the stand you take is that if they are going to have the 
as ree use of music the choice should be left to the composer himself, and that 
privilege should not be granted by statute?—A. Exactly. We have every desire, 
and every author, as far as 1 know, every composer, as well as performing 
musician, is in the habit of giving the use of his work, not as an actual per- 
~ formance—the performers give their actual performance to churches, charities 
and all that sort of thing. What I object to is being held down on the ground of 
having this dragged out of me by force of law. 

‘Mr. Bury: Here is the trouble I see: Assume that one society is a single 
_ entity—has, in itself, all the performing rights. In that case a church is not 
dealing with an ‘ndividual charitable minded single author or composed who 
says, “Certainly, I will be very glad to let the church use this.” But the 
church is dealing with a society to whom, or to which, that author has passed 
_ on his rights, and he would have no right, no matter how charitably disposed he 
was, or how ecclesiastically minded he was, to say to a church, “You can do 
this free”. It would lie with the Association. 


ae 


mie Mr. Cyevrier: I can see your difficulty. It could be arranged. The author 


now that Mr. Bury has taken that view, that, whenever the author assigns certain 
rights of that kind, he stipulate that, for religious purposes, or educational 
purposes, they consent to this. 

' > The Wrrness: That would be very interesting, and I, personally, would 
q De glad to do it. It remains to be seen— 

Mr. Cueveter: It is a matter of contract. 

Bh. The WITNESS: __whether the Performing Right Society would accept any 
‘such limited assignment; and another point is that we were told—I think by 
_ Mr. Jamieson, the other day—that it is their practice not to charge. 

Mr. Bury: It does not meet my point to say that it is a matter of contract, 
‘and that the Association may do it. That does not meet my point. We do not 
k yw whether the Association will do it or not. Where you are leaving it to the 
individual power of the author you know what fifty per cent or sixty per cent 


ae a 


could give directions. It isa matter of contract, and it might be a good thing, 
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Q. Is not the church an organization, cae the chase of he Loven 
the same as the performing rights society, and is it not one society dealing with | 
another? Let them scrap it out?—A. Allow me. to point out, Sir, that it 
““yerformance”’ that you are dealing with. Though mominally for religious, | 
charitable or fraternal purposes and so on, they are also for the benefit and profit — 
of the people that give these shows. It is quite common for a profession 
company to go to a church, or charity, and say, “Let us get up a show for you; 
you get the money. We will get the money for you and we will give you so much 
per cent.” The thing is advertised, not for the benefit of these people who are 
eoing to profit financially, but it is advertised for the charity. | ae i 

By the Chairman: a ie 


Q. If that were eliminated by apt words—if that sort. of promotion of. ‘a 
charity for personal advantage or ‘profit were eliminated by apt modification of 
this section your objection would be removed ?—A. My objection would be partly, 
largely, removed—not my objection on principle, being forced to give what we 
are generally willing to give voluntarily. That is most dangerous. But you are 
not incapable, sir, of promoting such a modification as you suggest. — BS 
@. ‘This Committee will have to consider every suggestion?—A. I would ~ 
certainly not back it up or not be willing to accept it unless it were perfectly clear : 
that the contributor—that we as the contributors of our brains ‘and of our music, — 
or whatnot, were put on the same footing as the contributor of the actual son 
that you hear. : 


BerNarp K. SANDWELL, called and sworn. 


By the Chairman: 
~ Q. Give your name and address?—A. Bernard K. Sandwell, resident i 
Montreal, born in England but continuously resident in Canada for the las 
forty-two years. I am chairman of the Copyright Committee of the Canadia 
Authors’ Association. I was one of the original founders of the ona ee an 
was its first secretary for several years. any 
Q. When was it founded, Mr. Sandwell?—A. Just before the enactment ce 
the first Canadian Copyright ‘Law, after 1921. It was founded, I think, in 1921. 
for the purposes of representing the interests of Canadian authors in legislative 
proceedings. I should explain, I think, that it is purely a professional Associa= 
tion; it does not engage in the business of dealing in copyright property of any ~ 
kind. It is also a very poor Association. It lives on an annual fee of five dolla 
from each member. It has about 850 members, so that its annual revenue is not — 
large. We have never had enough money to be able to engage the services of a — 
remunerated lawyer. We haven’t enough money tc do so on this occasion. It is I 
possible that for that reason, I may have to touch a little upon what might be — 
considered legal points. I hope, if my law becomes too obviously foolish, Mr.l 
Chairman, you will check me up. . i 
The CuatrmMan: I have heard you argue legal questions before. with 
efficiency. ee 
The Wrrness: At any rate, the Committee will not have to listen to ‘ane 
legal argument from any legal gentleman on our account, after we are through. 
We are also a parallel association to that which was represented here, at the 
last minute, eo) by Mr. Gordon Thomson. His association is, 1 thin | 
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38 ad Composers Association of Canada, It is exactly parallel tons fy, 
ze th Associations, by their constitution, aim to include membership of Pi 
rs of both literary and musical material, but, in actual practice, we have 
‘ound it: difficult to associate with ourselves any large number of producers 

of nusical material. When we hold our meetings we discuss questions that do ee) 
not interest them, and they have tended to drift into Mr. Thomson’s Association. 


egards questions of this kind, of course, Mr. Thomson’s Association, and ours, — . 
in perfect unanimity. I am quite sure we endorse all his representations, 
I feel quite confident that his society would endorse all ours. We have 
very few musical composers included in our membership. Our membership con- 
sists almost entirely of persons engaged in the operation of literary copyright- 
able material. I think I may safely say that we include in our membership 
the owners of from four-fifths to nine-tenths—from eighty to ninety per cent, 
of the royalties owned by Canadian authors. Our membership includes almost 
all of the prominent Canadian writers of literary material. You may wonder 
why our Association, consisting almost entirely of literary people, should be 
‘so interested in a bill which, apart from the non-contentious questions, deals 
almost entirely with musical performing rights. I may say, at once, that we 
have not very much to do, or say, about musical performing rights. We are . 
quite willing to leave that to Mr. Thomson's Society. But there is an aspect | 
of the pill which interests us materially. At least. fifty, and perhaps one 
hundred, of our members possess valuable copyrights in foreign countries and 
are constantly adding to those copyrights by new production. Their right to- 
obtain these copyrights rests in most of the countries of the world entirely upon 

our treaty relations with ¢hose countries through the Convention of Berlin or 
the Convention of Rome after we join. In addition to those members, all 
our younger members, I am quite confident, hope that they will, in time, produce We 
material which will have a copyright value in those foreign countries. I do 
not suggest that all of them will have their hopes realized. These copyrights — 
relate not to books alone, Sir; they relate to dramatic performing rights, and 
they relate, in particular, to the most valuable international rights, the right of 
reproduction on the cinematograph screen. To be of any value at the present 
time, for moving pictures, a composition must be able to hold copyright in all 
parts of the world, and, if anything should occur as the result of which our 
Canadian authors of material suitable for the screen should be unable to hold 

f heir copyrights in the aountries of the International Copyright Union, their 
ability to sell them for movie production would be practically destroyed. There 
-are other international rights of importance, but these are the chief ones. I 
understand that movie producers now insist upon obtaining a complete delivery 
of copyright rights in the whole world before they will consider the manu- 
facture of a film. 

et” 

Ne By the Chairman: | | 
' (Q. Do they insist, as the publishers usually do, upon an assignment of the 
entire copyright rights?—A. I do not suggest, Sir, that they insist on the assign- 
ment, but they insist upon an assurance that the film shall be able to hold 
copyright, not necessarily in the hame—possibly in the name of the author— 


but in contract. 

> Q. Is it not a universal practice that they do not leave it in the name of 
the author?—A. Practically universal. I do not know whether I ought to take 
up the time of this Committee be reminding it of the fact that there are a 
large number of Canadian authors with valuable international rights, but it 
is a point which has not been mentioned so far in these proceedings. We have 
always had, in Canada, authors with valuable international rights. They have 
Judge Haliburton produced a work which 


¥ 


not always been able to assert them. 
ma: 
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was tranelated into practically every language i in n Europe. — Owin tE 
dition of the Copyright law at that time Judge ee ae 
no peMuncr anion Rea ies from most of those Gees 
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our membership ; oa 
He is one of my own fraternity. He was unable to ‘obtain Sy eue 4 


abroad?—A. I believe so, but his books had value abroad. 

Q. Undoubtedly—A. The present works of Professor Leacock, Ralph 4 
Connor, Mr. Packard, Miss Marshall Saunders, and quite a number of other 
members, have a substantial following abroad. In fact, all these rights are 
a part of the important invisible exports and do, to some slight extent, add to — 
our favourable balance of trade. I mentioned that these rights depend ‘entirely 
upon our being members of the International Copyright Union. If we ceased — 
to be members of the International Copyright Union it would be necessary, I : 
understand, for us to formulate individual and separate treaties with all these 
countries, in order that Canadians might continue to.acquire these rights as q 
their new works are produced. It would be an extremely difficult and, I fear, 
a slow process. It follows, therefore, that either of two things can jected 4 : 
our present ability to obtain future copyrights in these foreign countries. I do- 
not suggest that anything can destroy the copyrights that we already hold in ae 
any union country, because, even if we withdrew from the union, no country 4 
would cancel or even, I think, restrict any existing right. There are, I say, © 
two things that could destroy that power which we value very highly. One is © 
our withdrawal, the other is getting kicked out of the union. ig 


By the Chairman: a) 

Q. What do you mean?—A. There is no authority by which a nation can 4 

be expelled from the union. a 
Q. If I may be allowed to suggest, the only way in which any act at - 
ours can be called in question is before the International High Court of Justice. — 
—A. The International High Court of Justice. mi 
(. The International High Court of Justice. At least, I am so iieed by a 

the Law Officers of the Crown in Great Britain.—A. I thank you very much. 
If we had the right to determine what course of action does, or does not, con- — 
stitute remaining within the terms of the convention—to determine for. ‘itself ae 
whether we are remaining in it or not, any other nation in the union has ania 
equal right to determine— a 
Q. No, no. No other nation has the right to raise the Grestion beers the, 4 
International High Court as to whether we infringe an International Convention. a 
Mr. Ernst: Further than that, Mr. Chairman, any other nation would — 
have the right to take such legislative action within its own dominion. HY 
The CHAIRMAN: But only after an international decision has been given. 
Mr. Cuevrier: I do not want to argue that at the moment. Bi, 


The CHAIRMAN: I am simply saying I’am so advised—and i am putting — 
that in that broad form—I prefer to accept that advice rather than hear ~ 
opinion, you know, unless it has been very carefully studied by the witness. 4 


The Wirness: I am very much obliged to the Committee for bearing with — 
me, so far, upon that point, and, as I cannot discuss it with any authority,—not 
being a lawyer ,—we will leave it now. But, yesterday, Mr. Chairman, you spoke a 
of the possibility of our having to withdraw from the Berne Convention, or 
from the International Copy right Union, if the operations of super- monopolies 
became too distressing. That is a perfectly legitimate outlook to take, but it © 
is an outlook that alarms us very greatly, and such a pessoa as that Sorell 4 
us to make HeEY. strong representations to your committee. i 


lay 
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e Chairman: See , | 
Quite ‘So, but should there not be representations along the line of 
re compromise, such as will meet with the approval of general public 


n in this country? All I am suggesting’is this, that there is such a strong 


At 


hc 


ndeavouring to keep within what we believe, or what we shall decide, to be our 
duty under the Berne Convertion, as modified at Berlin, and as modified now 
ie Rome Convention. But, within those limits, we would like to make some 


amittee, and which have all made independent representations to the govern- 


we say that whatever conclusion you arrive at should be a conclusion which you 
certain will be in conformity with the requirements of the Berne Convention, 
use the risks that you run with our rights, or rather our potential future 
s in that matter, if you are not certain of the compatablity of your legisla- 


_ Q. That is a fair representation to make, and we will have an opportunity 
to consider it.—A. If I may now deal with one or two of the particular points 
it which we are alarmed in the matter of conformity to the Berne Con- 
vention, may I say that the first and most important of them is one which has 
been only slightly raised so far before this Committee and which I do want to 
stress a little further, and that is the retroactive character of the legislation that 
you are now proposing to enact. You are not only restricting future grants of 
yyright but you are reducing the area and extent of existing copyrights, which, 
feel, are vested property, and which, we also feel, are so regarded by the 
ernational Copyright Union. 
_ Q. Would you please explain —a. I refer, Sir, to the fact that whereas we 
_now,—for example, register a piece of music under the present requirements of 
your law in Canada—we now have a right to sell the performance, the right 
perform that music, to any of the organizations specified in your new clause 
If that clause is enacted we cease automatically to have any such right. 
Q. Would you explain that, because you are a very intelligent man, and 
inly I do not understand the application of that remark. Just explain it 
that our intellects may grasp it—-A. I am very sorry, Sir, but there is, I 
rstand, nothing in the present Copyright Act which would prohibit us from 
clining to grant to a church, college, school, or any charitable organization 
the right to perform a copyright composition, if we own the performing rights in 
that composition. — ; 
- Q. That is the reference you make.—A. Absolutely, that is one example. 
— Q. I understand it now.—A. You were not present at an earlier stage this 
‘morning, Mr. Chairman, but I think you would have been interested in the 
possible explanation of that-principle for which application was made this morn- 
ing and which would have a restrictive effect on that legislation. It is one thing 
to say that’ that legislation applied only to future copyright as within the con- 
vention. It is another thing to say that that legislation applied to existing 
copyrights which are passed from hand to hand as within the Berne Convention. 
_ Mr. Bury: And which might have been purchased with a view to the rights 
tha “subsisted in it at the time of the purchase which were not limited at all. 
' The Wrrness: May JI, in that connection, draw to your attention the clause 
by which, always, we are granted the right to restrict radio distribution of copy- 
| matter. It is the mechanical reproduction clause that I want to draw 
ur attention to, article 13. By that clause it was ovided that reservations 
d conditions could be attached, but it was also. y ded that the provisions 


a 


aragraph 1 shall not be restricted. — 
oh | ; * i” 
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ie opinion growing in this country against what they regard as certain — 


ment as well—A. Upon that point we are in absolute agreement with you, but 
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Q. That is the third wibactnee you are , dealing with-—d \. 


and consequently shall not be applicable in any country 
to works which have been lawfully” adapted in that eT 


It is the retroactive point that I am referring to. | Neos Be 

Q. Subsection 3 of article 13—A. Yes. A nation very exretilty ety 

from admitting, because when it changes the conditions, when it begins to limit 

conditions of future copyright it very carefully abstains from permitting the 

restriction of an existing right. May I make the same point in regard to articl 7 

6. It was imported from the protocol, and it goes on to say— 
Q. Are you dealing with article 6 or article 6 bis.—A. Article 6. Te goes 

on to say:— els 

No restrictions introduced by virtue of the preceding paragraph 

shall, in any way, affect the rights which an author may have acquired 

in respect of a work published in a country of the Union before such’ 
restrictions were put in force. Wee cn aM 


I suggest that those two examples show that it is an esuablched ances the 
Convention not to restrict the area, or application, of an existing right, and that. 
principle has not been carefully safeguarded j in the drafting of the present. law. 

Q. I think that suggestion is very appropriate-—A. J am quite sure, I have: 
not the slightest doubt, Mr. Chairman, that you, and your Department, have 
excellent legal advice to the effect that the provisions of this Bill are in con- 
formity with the Rome Convention. I am quite sure you would not bring i in a 
Bill purporting to authorize the Governor General to adhere to the Rome Con- 
vention, unless you were advised that the provisions of that Bill were ‘such as sb, 
to conform to the Rome Convention. | “a 


The CuarrMan: I simply state this, with regard to certain ee of t the 
Bill, definitions and other sections meen are frequently referred to, that the ry 
are provisions for the purpose of bringing our Act into consistent harmony with 
the Rome Convention. With regard 0 article 10, we are advised that there is! 
nothing in the Berne Convention ‘either in the express intent, or the spirit of that. 
Convention, which prevents any country from taking such measures as it may 
deem adv isable to protect its people against aggresive monopoly; but that is 
understood with regard to all tariff conventions and all trade conventions, and 
understood with regard to the Convention which you are now deans with, 
Now, that is the extent of the advice which we have received. Aas 


Hon. Mr. Rinrret: May I ask the Chairman for ‘information. ‘When b r 
says advised, by whom. " 


. 


The CHarrMAN: Well, we are advised by the very best legal assistance that 
we can obtain, either in this country, or in England. And Iam simply suggesting 
it as a matter that will have to be dealt with when we discuss at length the 
various aspects of it. 


Hon. Mr. Rinrret: That is quite satisfactory, and I am quite satisfie i 
that under the terms of the Rome Convention what you have said is pene i 
true, that insofar as the Nationals are concerned we can treat them in any. 
way we like, but we eannot, by our own legislation, treat the Unionists in this S 


country in any other way but i in the way in which the Berne Convention asks. — 


The CHatrMan:* I am not going to discuss it, because this is not the time. 
But I am simply suggesting, that I am advised that there is nothing in the Berr 
Convention which prevents us from dealing with a monopoly established. 
Nationals of ours; that there is nothing in the Convention which restricts 1 
from dealing with a m nopoly established by foreign Nanna insofar a ft 
operates within our own,coul | i 


or 


ge. 
| VE IER: — r think that is Soke x , 
poe AIRMAN: That is all. I am not saying that this Committee Pasty 


: ting that : as one of the matters which we must consider. 


~ The WITNESS: In that case, Mr. Chairman, may I make the suggestion that — 

; it applies only to companies and agencies which are monopolistic in 

sha aracter. 

f The CHAIRMAN: I quite agree with you, that the Committee, when it comes 
consider it, must Se that phase of it, and we have suggested that already. 


E SB y: Mr. Bury: 

 Q. You are talking now about section 10 when you are e making reference to 
a8 nopolies.—A. Correct Sir. 

ki, _ Q. Is there anything else, in section 11, other than direct retroactive element, 
or factor that you object to ee This is a matter of legal opinion, and, as I say, 
have not paid for our legal opinion and I cannot tell you, therefore, what value 


By the Chairman: 


vention, inasmuch as it substracts from the area of the rights enjoyed by 
author. 


“4 a . By inne Bury: 
eG You are dealing now with the retroactive aspect of it. —A. No, I have 
dr rpped. that. I think the Committee are inclined to agree with me. 

Q. But you say that in relation to future copyrights—-A. Well, I think 
there is a very strong probability. We ask, in the memorandum. which I shall 
k the Committee’s permission to file, that that and similar questions be 
re a to the Supreme Court of Canada, before the Act is put on the statute 
boo Ss ; 

_ The Cuarrman: You are at perfect liberty to make that request 

“G ~The Wrrness: That is all, Sir, that we have in mind. 

- The CHatrman: As my friend, Mr. Ernst, says, such an opinion, when we 
on ee obtain it, would have no practical effect. 
Mr. Bury: The Privy Council might accept it. 
_ Mr. Ernst: It is just simply a legal opinion. 

% i The Wrrness: I must admit, Sir, that I was unaware of the fact that an 
¢ peal lay to the International High Court of Justice. The fact is not apparent 
| the terms of the Berne Convention, but if that is so is it possible to get 
4 opinion from the International High Court of Justice in advance? 

~ The CuarrMaNn: Well, we obtain a decision from them, not an opinion. It 
is c ommon ground, I think, that, on a reference to the Supreme Court of Canada, 
we obtain an opinion which is ‘not binding, and which has no legal effect. 
The Wirness: It is merely that we incline to think it would be a good 
ion. And, in that connection, Sir, might I put into the record the concluding 
mmendations of that very valuable special report from the Select Com- 
ee on the Musical Copyright Bill of Great Britain, which was partially 


é 
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ntroduced yesterday. 

es he CHaiRMAN: You can put in the whole Report, if you wish. 
ce Mr, Ernsr: I would like to hear the particular portion read. 
Mr. Cuevrier: If there are only a couple of igre howe: read them. 


ee 
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am not saying that Parliament will accept it, but I am simply 


m ight: be possible to qualify that clause in some such way as to make it clear 


—Q. Just express your opinion clearly —A. Well, we have legal advice, ie 
is, that that might very probably be considered to be a violation of the | 
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The WITNESS: Re as 18, referring to the: super- | 
_terday. Section 19 reads thus:— : Regee 
It has been suggested to your Con ss that. any Cea ve 
effect to this proposal would be contrary to the terms of the revised Be ne 
Copyright Convention of 1908. There appears, however, to be consider- 
able difference of opinion upon the matter and your Committee recom- 
mend that His Majesty’s Government should consider whether such 
legislation would conflict with the Treaty obligations of this country, — 

and if so, should make make a reservation or declaration which would 
permit of such legislation before ratifying the Rome Copyright Con 
vention of 1928. | 
20. If it should be found that no such legislation is at present pos-- 
sible, your Committee recommend that the Board of Trade should keep 
in touch with the position with a view to framing a policy for adoption © 
at the next meeting of the International Copyright Union in 1935, which ” 
would secure freedom for His Majesty’s Government to deal with any 
abuse of monopoly rights such as that to which reference has been made. 


The CHairMAN: Well, we have to consider the question. g 
Mr. Bury: May we fave all those sections put in $0 that we will At have % 
to chase from one part to another, a 
The Cuairman: If you do not wish to dispose of your copy we wilt put 
in a copy of that report, for reference, but not necessarily for publication for 
all the sections, so if you will enter the Special Report from the Select. Com-. 4 
mittee on the Musical Copyright Bill, ordered by the House of Commons to 
be printed 3rd July, 1930, we will put it in for reference. | be 
Mr. Bury: That will not “ ee ) es! 
The CuHairmMan: No. ‘a 


Mr. Bury: It would be very convenient, for members of the Colin teem 
if those paragraphs to which Mr. Sandwell referred, were put in the record, a) 


The CHarrMan: Well, he has quoted them. ee i’ 
Mr. Bury: No, he Aeleted one of them because it was previously quote o 


The CHAIRMAN: Well, it is in the minutes twice ae I have’ no 
objection to putting the whole thing in. a 


Mr. Bury: Put them in together. hs a 


The CuarrMan: When the reporter puts in the quotation as given by the 
witness he will quote, literally, sections 18, 19 and 20 of the report. | o 


Sections 18, 19 and 20 of the Special Report Fro the Select Committee : 
on the Musical Copyright Bill. 


18. Your Committee consider that such a super- monopoly can. abuse 
its powers by refusing to grant licences upon reasonable terms so as to 
prejudice the trade or industry of persons carrying on business in this” 
country and to be contrary to the public interest and that it should be | 
open to those persons to obtain relief in respect of such abuse by appeal i 
to arbitration or to some other tribunal. This should apply only in 
those cases where the ownership or control of copyright has been trans-— 
ferred to an Association. ve 

19. It has been suggested to your Committee that any legislation . 
to give effect to this proposal would be contrary to the terms of. the 
revised Berne Convention of 1908. There appears, however, to be con- 
siderable difference of opinion upon the matter and your Committee 
recommend that His Majesty’s Government should consider whethe 
such legislation would conflict with the Treaty obligations of sti coun 
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20. If it should be found that no such legislation is at present possible, 
Be eyour Committee recommend that the Board of Trade should keep in 
touch with the position with a view toeframing a policy for adoption 
Be at the next meeting of the International Copyright Union in 1935, which 
e, would secure freedom for His Majesty’s Government to deal with any 
Sa abuse of monopoly rights such as that to which reference has been made. 


x 


. ‘Mr. Bury: We will have it all there now without having to trace it up. 


a _ The Cuatrman: And, may I call yoursattention, just for a moment, to 
this: Before the Rome Convention was drawn up, the representative of the 
British Government asked to have inserted a clause which was agreed to by 
number of the countries represented there, but was not unanimous. One or 
countries held out, and the question has arisen, in England, because 
land has not yet ratified the Rome Convention, as to whether that clause 
uuld be expressed as a reservation in the acceptance of the Rome Convention, 
“in order that it may be before the Committee too I would like to read it. 


2 4 
+ was suggested as an addition to article 11 of the Rome Convention: 


Nevertheless, the right to regulate the exercise of the right of author- : 
ization of public performance so as prevent such abuse of monopoly 
| rights arising from the refusal of the author to grant permission for the | 
public performance of his work upon reasonable terms as would prejudice 
_ the trade or industry or any person or class of persons carrying on ~ 
~~ business. in any country to which the convention applies which would be 
>. contrary to the public interest is reserved for the Domestic Legislation 
pe of each country. 

aree: dl , 

That is one of the reservations which it has been suggested the British Govern- 
ment may make, and, when we come to consider the question of reservations, 
which this Committee will have to consider, before making recommendations. 

This is one, and perhaps there are others, which we must consider. | 


Hon. Mr. Rinrret: Would the Chairman care to express an opinion on 


fF 


| this: What would be the value of an adherence with a reservation such as that? 
4 _. The Cuatrman: Well, the same value as an adherence which we authorized 
in the House of Commons a few days ago to the Act to which we adhere in con- 
nection with the— 
Be Hon. Mr, RINFRET: T am free to admit that my main annoyance, when I 
had the responsibility of Copyright in this country, was to find what sanction, 
or what final authority, could be reached in matters like that. | 
The CuarrMaNn: Well, all I can say is, if we adhere to the Rome Conven- 
tion, with reservations, it may be that all the other members of the Rome Con- 
ition could refuse to upset our application on that condition, and then we 
would be out of the Rome Convention and back upon the terms of the Berne 
Convention. That is my opinion of it. 

Hon. Mr, RInrret: I do not think we can consider the Berne Convention 
as something different. I think it has been amended, and does not exist 
separately. 

The Cuatrman: The convention which we are under at present is, in effect, 
the Berne Convention, as revised at Berlin. 

- Hon, Mr. Ruvrrer: We would be out of every Convention. 

~The Cuarrman: Oh, no. We would not be out of the Berne Convention, if 
did not adhere to the Rome Convention. 
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The Wirnsss: It is gaits Bosse vor a country eG: remain 
the old Berlin Convention for an indefinite period of time. The a ad 
to the Rome Convention transfers it from the one agreement to the other. 
Mr. Bury: That answers your question, Mr. Rinfret. San 
Hon. Mr. Rinrret: It has been very hard to secure a definite decision on 
those matters. 
The Witness: I think, Sir, that I have time probably, to run rapidly over 
those portions of this memorandum, of which, I think, you all have copies, which 
are still pertinent to the discussion. a. do not want to take up your time by — 
reading the whole thing. a 


y' 42 


By the Charman: a 

- Q. You have supplied this to each member of Parliament, have you. —AL 
Yes, I think so: a 
The Canadian Authors’ Association desires to express it appreciation 4 

of the decision of the government to secure the adherence of Canada to — 

-the Revised Convention of Rome of 1928, and of the proposed enactmenua 

of clause 14 of this Bill for that purpose, as well as of the amended and — 
additional provisions contained in clauses 2, 3, 4, 5, 6, 7 and 8 insofar as 

they bring the Copyright Law of Canada further into line with the terms — 

and principles of that Convention. “at 


I want to point out that that does not apply to the sub- scebian on tiled 4 
That is not a move to bring our legislation further into conformity with the — a 
Rome Convention. J do not think there is any reference to title in the Rome — 
Convention, and our Association is not giving an opinion on the subject of copy- a 
right titles. 

The CuatrMANn: Well, so far as I am concerned, I am not wedded to that, 
but representations may be made that there is very grave eal as to whether 
titles formed a part of the copyright— 


Mr. Cuevrrer: I must commend that section about titles that you have q 

in the Bill, Sir. a 
The Wirness: ‘There is much to be said in its favour. But, on the other — a 
hand, there are certain aspects, from our point of view, which are disadvan-_ 
tageous. Our Association has no opinion on that clause. Bs 
By Mr. Bury: 4 

Q. Although you endorse clause 2 generally, you expressly omit the question 

of titles—A. We endorse them, insofar as they bring our own law into accord- ~ 
ance with the terms and principles of the Convention. The second clause has — 
been dealt with by other witnesses, and I understand the Committee to be dis- ” 
posed favourably to some modification. 3 4 


The CHAIRMAN: With regard to the moral right the Committee, by the 
opinions expressed here, I think, are favourable to some modification of that 
clause. 


oa. 


The Witness: We leave that clause in the hands of the committee: 


The Association approves of the repeal of section 40 of the existing | ‘ 

Act as provided in clause 9 of the Bill, but begs to point out that in its 
opinion the first clause of the substituted section 40 will have the effect ofa 

_ destroying the validity of an otherwise lawful copyright whenever an 
alleged but not lawfully valid claim to the same right is registered in 
the Copyright Office. It would appear from the last eight lines of the 
clause that from the time when the unlawful claim is registered to the — 
time when the lawful claimant effects his own registration, the unlawful “J 
but registered claimant is in full possession of all the rights eee 
In the claim, and is not responsible to the lawful claimant for, any use ee x 
-he may make of them. | Rss 
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goes: Pats considerable legal discussion, which, I think, probably I 
| t to x raise. It will be raised before you ‘by counsel. We cannot con- 
urselves that the registration of a copyright right, which would not in | 
be valid in the courts, may have the effect of precluding the holder of the 
Be from appearing in the courts. 


‘By the Chairman: 


itn Give us an example—A. The outstanding example is that of the man 
who assigns a particular right in his property twice. The second assignee 
registers In law the first assignee actually has the property. 
_Q. No, no. The first assignee who registers must be treated as having the 
Pp Benctty until the second assignee, or some other party or interest, obtains a 
Ju dicial decision to the effect that that is a fraudulent title—A. That, sir, we are 
erfectly satisfied with. That is voluntary registration. We have no objecion 
* it whatever, but we are not satisfied that the real owner—the second person 
% perred to who has not established a registration—we are not satisfied that 
ean do anything, unless he registers himself. 
_. The Cuatrman: I do not intend, at this moment, to give an opinion. The 
Ce ommittee will have to discuss that matter. But, if the first man who registers 
a patent, for instance, or a trade-mark, if it is ‘registered in fraud or to the 
p judice of any person in whom a real right j is vested, may always contest that 
am or registration in the Courts. 
| Mr. Cuevetrer: Mr. Chairman, I think that is perfectly true. In that case 
Which you cite it would not be necessary for the second one actually to have 
re egistered his assignment, in order that he may sue. But, if I appreciate the 
point that is now being made, it is that, if the first assignment is registered, then 
someone else comes along with a second assignment in his hand, the point is that 
he cannot institute any proceedings, unless he has registered that assignment. 


_ The Wrrnsss: Precisely, sir. But we are not satisfied that under this Bill 
he can have access to any court. 
_ Mr. Cuevrier: That is a section that ought to be made clear. I think it 
would be a hardship if a second man, holding a title, could not be able to sue, 
unless, and until, he registers that assignment. In other words, if you were 
a ssured that the second assignment could not be registered, in order to institute 
action, then you would be satisfied. However I note the point. 
f ‘The Cuatrman: I see the point, and we will consider it. 
~The Wrrness: If the point is before the Committee, that is all I want to 
say. And, if the voluntary nature of registration is preserved, in that manner, 
we do not, particularly care what are the conditions attached to registration, 
what i is the method of registration, or anything of that kind. But, if registration 
i ‘going to become necessary, in order to affect the right which has been registered 
against me by someone else, then we would ask for further consideration. 


3 ~ The Cuatrman: If you will look at the decision in the Performing Right 


Society case in the appeal to the Privy Council you will find it is pretty clear 


8 about registration. 
hee The Witness: Those regulations can be changed from time to time. 


BS oh By Mr. Bury: 
# wey Have you any suggestions as to Senor 40. (1) in the Bill, section 9. 
\ Where do you say the wording is wrong in that? I find it difficult to follow. 


_ The Wirness: Beginning at line 41. 


i. Q. Yes—A. “Provided that failure so to register shall not affect the validity 
of ny epen instrument;” The instrument is valid, but can it be brought into 


4 y 
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_ The CuarrMAN: Only as ‘against the third party. 


By Mr. Bury: . Seat | ie ne 
Q. Read on, Mr. Sandwell—A.:— . | aa 
And Peovided also that no unregistered atauabae! evant, eclioks mortg ! 
or other instrument shall be valid or oF any effect ones any prey 
registered assignment,— . 
Mr. Curvrier: That is exactly the point fet Mr. Sandwell bee Should 
not we, in the Committee, clarify that? 
The CuarrMAN: If that objection is valid, we will consider it. 
Hon. Mr. Rinrrer: It is not the intention of the Bill. : 
Mr. Bury: It is utterly impossible for me to follow the argument; i 
trying to get from Mr. Sandwell what he objected to. " : 
~ Mr. Cuevrier: That is not the point Mr. Sandwell raises; bees 
unregistered one shall not prevail against a registered one, ‘meaning you cann 
sue unless registered. SMA TEN 
The CuarrMAN: That is not the opinion we have. i eben at) 
Mr. Cuevreter: Should not we take that into consideration? We have that, 
statement. " 
The Cuarrman: That objection is valid, we will nae it. i) | 
Hon. Mr. Rinrrer: I think the Chairman said it was not the intention- ; 
Mr. Bury: It is utterly impossible for me to follow the argument of half 
dozen gentlemen, when they all talk at once. _I was trying to get rom ihe : 


it is: cade alee that no nvesieiered assignment, grant, licence, Tordaees 
other instrument shall be valid or of any effect against any previously register 
assignment, grant, licence, mortgage or instrument LO an assignee, grantee, py. 
licensee, or other transferee for value and without notice.” That simply means, | 
as I understand it, that the first assignment registered in point of time is valid 
against a subsequent assignment in point of time— ra 


The Wirness: My point is Sir, that a subsequent assignment—my Bias © ; 
that the earler assignment which has not been registered—must be registered 
in order that the courts would take cognizance of it, in order to claim 4 5 
precedence. 4 
: The CuairMANn: Is that worth nue arguing? J Ae not agree with | i 

witness. ss 

Mr. Bury: I should like, for my own satisfaction, to have it settled. AL 
have no desire sir, to discuss a point of law with you. 

Q. I should like you to tell me what this means. You say ee has pri if 
assignment, in point of time, which is an assignment unregistered?—A. Yes. 

Q. And subject to the making of which a subsequent assignment was 
registered, is no good, unless it is registered, no good for any purpose?—A 5 
do not see how it could get into the courts at all. . 

The CuatrMAn: You can bring it in under section 40. 

Mr. Bury: Allow me to finish what I am trying to say. 

The CHAIRMAN: “Yes. ¥, . 

Wirness: Where any such unregistered and where a subsequent. regis 


was made—in other words, whether subsequently registered or not, makes 
‘difference. ate ee tag TY 


The CHarrman: So it is valid. a. ; | 


ei - 
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QQ ; What is the meaning of “ whether subsequently registered or not?” I 
et it registered to be valid against those prior registrations. It seems to me 
he section is perfectly right?—A. I bow to your interpretation. 

_ The CuatrMan: I know in the Maritime provinces, from which I came, 
that registration of bills of sale is effected— 

_ Mr. Ernst: And deeds. 

_ The Cuairman: A bill of sale is not, in itself, valid but I know that the 
courts always exercise Jurisdiction in setting aside the registration. 

__ Mr. Ernst: Take a bill of sale in the province of Nova Scotia, where a 
bill of sale must be registered and prior registration gives prior title, if a 
subsequent bill of sale, or if a bill of sale has been given to two persons, and 


one is registered and the second person comes along, he can go into the courts 


and, ‘by common law, say that the first bill of sale was an infringement and 
he can set aside the first registration by order of the court and get absolute 
Bees 8c100. I do not know if any court has jurisdiction in the matter; it is 
a matter of common law. 

Mr. Cueveter: That is not his point. 

_ Wrrvess: I appreciate your point, Mr. Ernst. Does a copyright exist to 
the same extent, in common law, as a piece of property? 

The Cuarrman: No, it does not, but once made a piece of property, by 
common law, it does come under the jurisdiction of the court. 

a By Mr. Chevrier: . . tt 

 Q. By statute—A. That is entirely a matter for the Committee. 

_ Mr, Ernst: Of course, we can easily fix that. 

Br. Curvrier: His objection is he thinks the two must be registered. 

-_. The Wirness: The association believes that clause 10 of the bill, by 
imposing formalities upon certain classes of owners of coypright and by regulat- 
the price which they may charge for their copyright property, is a violation 
she Revised Convention of Berlin to which Canada is now adherent, and of 
Revised Convention of Rome, to which it is proposed to adhere, and that 
clause should not, therefore, be applied to works whose protection in 
1ada is guaranteed by these Conventions. But there is a special point about 
that clause which we did not consider, when this memorandum was drafted. 
So far as I can gather, it is only the intention of the committee that this clause 
should apply to musical performances. 

The Cuarrman: I think, as a matter of fact, there is no Association in 
Canada, at the present time, which deals with other phases in respect of musical 
works, and we have that in mind. 

- -Wrrness: If I might say so, Mr. Chairman, practically all dramatic 
performing rights, that is rights which are available for anybody to take 
other licence upon are not exclusively held for the purpose of touring companies 
and owned by the owners of the copyright of the play who are almost always 
an incorporated company— ~ | 
 Q. If they form a combination?—A. Oh, no, no. But your bill does not say 
anything about monopolies or combinations. 

~ Q. I think it does; I think in essence it does, 

=} Mr. Bury: The Chairman suggested we might have to put in something 


|. The WITNESS: Of course, because I do not think we contemplate forming 
any monopoly in dramatic rights, and, of course, that applies not only to 
lramatic rights, but to any other form of literary creation. 
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~The CHAIRMAN: Will you allow me to toate hab die Committee, aE: 
are of opinion, and have practically decided, that the clause, in its present : form, 
will not directly affect any individual author with respect to. his SomyHEnt in 
his work, whether dramatic or otherwise. 


The Wrrness: That, I am afraid, does not go far enough to eee oul 
requirements. Probably Section 10 does not touch an individual; but, in order 
to make a proper and effective use of our Oana we > must be ‘able to sell it 
to a corporation. 

Q. Certainly. 
clause 10. 

Q. Do you think so?—A. I can see no other interpretation. 

Mr. Bury: Can you sell to a performing right corporation? 


The Cuairman: If it is a publishing company that publishes your work, ‘it. 
certainly does not fall under this section. This applies exclusively to a corpora- 
tion which enters into the business of buying and selling copyright in a whole- 
sale way, or buying and licensing copyright in a wholesale way—A. The 
corporate owners of all plays that they first of all produce, and when they have | 
become exhausted as first run material for a play by first companies, it is after- 
ward made available for other Geel Copyright 1 1s vested in the cotpol a 
tion. 

Q. Quite so—A. And would Sen come. les this nee 


of the copyright of a book, and if the Hee that go with the sale anehade hell 
right to dramatization, it seems to me that that also falls under your clause. 
Q. Then you have made your objection—A. Yes. I have nothing further | 
_ to say about it. i 
Q. It is a question of clarification—A. You have here an interesting sug 
gestion before you, which was made yesterday, and to which I think I should iq 
refer, namely, that the price fixing provisions of Section 10 should apply to- 
recording rights that is, rights for recording of sound, not only of phonograph, 
but sound films as well. It is a very interesting suggestion indeed.” 
Q. That is an extension—A. That would be an extension of the prestill 
bill. The suggestion was made yesterday. I do not know what the views of — 
the Committee are, about it, but there is a point I want to make. You have | 
undoubtedly under the Copyright Union, the perfect right to regulate the terms” 
of sound recording. It is specifically provided for. 
Q. Yes—A. But Col. Cooper suggested that would Ronan in building up a. 
world wide industry in sound films. Well, as far as that work goes, the ‘article — 
of the Convention which grants to this country the power to regulate prices for 
sound recordings also says expressly, in Article 13, under sub-section 4, ‘ ‘adapta-_ 
tions made in virtue of paragraphs (2) and (3) of the present article—these are. 
reserving paragraphs giving to your parliament the right to fix prices”—adapta- 4 
tions made in virtue of paragraphs (2) and (3) of the present article, and — 
imported without the authority of the interested parties into a country where | 
they would not be lawful, shall be lable to seizure in that country. es 


‘The CHAIRMAN: Quite so. ee } 4 


‘The WITNESS: ‘So any prospect of building a world-wide industry in sound. 
films in Canada as based on price regulation seems to me to be rather fern am 

(. I differ from that. There could be no exportation to another count 
without— —A. Consent. 

Q. As such foreign country could seize and destroy the film.—aA. ‘The 
importation must be with the consent of the real owner of the rights, who isqj 
not likely to consent, if his control of those rights has been ‘taken from him 1 : 
Canada. We have nothing further to add to the memorandum, meas, 
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us get too general observations. Subsection 4 of Article 13 


ie a 8 country where they would not be lawful, shall be liable to seizure in 
- that country. | 
e. > ph i ; , ; Y 
of z The penalty would be upon the Canadian company operating in Canada © 
u nder the price restriction. It could not export to foreign countries and avoid 
_a possibility of seizure in that country.—A. Quite so. © 

ms Q). That 1s all?—A. That is all the representation I want to put before 
the Committee, sir. 
The CuarrMan: Gentlemen, I think we shall adjourn now. It is the desire 
the Committee that these hearings shall not be indefinitely prolonged. To- 
morrow we shall hear, among others, Mr. de Montigny. Are there any others 
who desire to give evidence? 
5 e _ Mr. Guy: Ihave asked for permission to appear on two clauses of the act. 
‘The CHaATRMAN: Whom do you represent? 

Be tr. Guy: J represent myself. I do not represent any organization, but 
} there are two clauses that should be given very serious consideration, one is 
registration and the other is in connection with infringement, 

'- The Cuarrman: We shall now adjourn until 4 o’clock, with the under-_ 
_ standing that we shall proceed this afternoon with the evidence of witnesses 
other than Mr. de Montigny, who will be summoned for to-morrow morning, 
and after that it will be a question of argument. be 
‘s I 


4 ‘ - Committee adjourned to 4 o’clock. 


AFTERNOON SITTING 


ek se" 
eS On resuming at 4 p.m. 


% 


: a Lovisp SILLcox, 242 Calhoun Ave., New York City, 


» © The Wirness: I am secretary of the Authors’ League of America, and the 
Executive Secretary of the Authors’ Guild, and the Executive Secretary of the 
Dramatists’ Guild. All three organizations are organizations in the United 
States. Our work in the United States is similar to the work of the Canadian ~ 
Authors’ Association, and the general opinions on the Bill, of the authors, were 
presented this morning by Mr. Sandwell, of the Canadian Authors’ Association, 
ts, because I want to endorse what 


called and sworn. 


ee ha 


d Isimply made my notes on a few poin 
said on behalf of the Canadian Association, as representing also the authors 
‘of the United States. I do not want to duplicate what he said. 

The points I made were, first, there was a discussion this morning on the 
lation of assignments, and a question as to taking off the record assignments 
h might be invalid. In this connection, on the chance that it may be of 
est to the committee, I should like to read the wording of a section which 


proposed in our country to cover this contingency in a Bill that was before 


¥ 
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Q. That is the Bill that did not pass.—A. Yes, the Bill that did not pass. — 
Q. It was presented to the House, but, in point of fact, did not pass— _ 
A. It passed the House and was reported unanimously by the Senate, but did — 
not pass the Senate. . , SU as Oe aa 
Sec, 45. Subject to this Act, the Supreme Court of the District of ~ 
Columbia or a judge thereof, may on the application of any person — 
agerieved, by writ of mandamus upon due cause shown, order that any — 
registration or record made under this Act may be cancelled, annulled, 
and expunged or similarly order the correction of any omission, error — 
or any defect in any registration or record or attempted registration or — 
record. An appeal shall lie to the Court of Appeals of the District of 
Columbia from any final order made under. this section. 7 


I cannot tell, because I do not know your courts here, whether such a ~ 
clause is necessary, but, in case you wanted it, I thought it might be useful. 

The statement was also made this morning, by Mr. Robertson, that on 
February 28, in Congress in our country, the fairs and exhibitions were added 
to the clause which is similar to your clause 11. Such a suggestion was made ~ 
but rejected. As proof of that, in this same Bill, which I file, you will find — 
that in the Bill passed by the House and reported unanimously by the Senate — 
fairs and exhibitions were not excluded and the section reads exactly as your — 
section 11. i . a 

Q. The section reads exactly as our proposed 11 does now?—-A. Yes. Those | 
are simply corrections. Now, I do not know whether Mr. Sandwell stated — 
definitely on behalf of this association, but I should like to state definitely, — 
on behalf of our Association, that we are opposed to price-fixing as a principle. — 
The difficulties that we see in clause 10, as drafted here, I should also like to — 
point out from the author’s standpoint. I am not going to go into the difficulties, 
‘as we see them, from the point of view of the Performing Right Society of the — 
United States, because that has already been covered. I am going to go into 
the difficulties from the point of view of the individual author who owns a 
right which he has not assigned. First, you will notice in the beginning of 
that definition, and later in 10(2), that the Governor in Council shall have — 
the right to revise, reduce, increase or otherwise prescribe. I want to call your _ 
attention to those words “ or otherwise.” In the amusement industry, in order — 
to preserve our rights, or to make the proper financial use of it, we sometimes 
find it necessary to delay licences. We anticipate those words might mean that — 
we are obliged to licence. . 

Q. It says “or otherwise prescribe.”—A. That means one of three ways, — 
revise, reduce or increase, and “or otherwise” can only mean that that can 
be set if you do not set it vourself. , a 

Q. The Governor in Council is given power from time to time to revise, _ 
reduce, increase or otherwise prescribe the fees, charges, or royalties— —A. Or 
otherwise to prescribe. Could it mean that if you did not list the price that — 
you want— : - 

Q. He can fix a price.—A. If you listed the fact that you did not want a 
price—just let me explain a specific case. The example that we have most 
frequently is the case of a musical play. | | \ a 

(). Before you go on to that, subsection 2 only deals with the» revising, 
reducing or increasing the fees to be charged, or the royalties to be charged — 
by a society, association or company, not by an individual author.—A. But let — 
me explain a minute. We have a musical comedy, let us say. Mr. Buck used 
the example the other day of the Zeigfield Follies. It is. customary for him to 3 
make his own contract, that is, Mr. Zeigfield, an individual contract. ee 
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vith whom?—A. With a producer, who is incorporated. The contract 
us ually ‘made, in the dramatic business, prescribes that exclusively such 
ming rights vest in that manager, so long as he plays that play and gives 
alty to the author. So that the author’s performing rights for a leased period, 
for the length of the lease, vest in Florenz Zeigfield Incorporated. The author 
has not parted with his copyright, but with his performing rights at the moment. 
Tt is an individual author selling to an individual corporation the right to pro- 
duce -his play. | | 
QQ. That is, the producer of the play, selling to the producer of the play — 
iA. The right to play the play in exchange for royalties. He gives him a lease. 
Bi: Q. Producing rights.—A. Producing rights, Yes. But what is the position 
under this clause? The producer and the author are exceedingly anxious that 
& while this play is running in New York, or Chicago, or some big city, to see 
t at it shall not be played over the radio, or in cabarets, or in other places. 
bs if a person can go to a cabaret, and hear all the songs, he will not go to the . 
_ theatre. Now, our difficulty is that if we have compulsory licensing of this 
sort, if we do not list the price at which we are selling, or at which we are willing 
that this song sHall be used in Canada, it can be used and we will have no 
_ suit against the infringer under this clause. | 
——-Q. ~ We are talking about the fee now.—A. If we do not list the fee at which 
_ we are willing to have it used, it can be used without our consent. 
oR Q. Where does that occur in the Act? You cannot collect—A. Well, the 
same thing. We would have a right to no remedy. Now, the thing that we are 
- most interested in, dramatic music, is, for a certain number of months, to 
prevent that being used, except in certain places; thereafter, we are willing 
_ that: it should be widely used, and we are afraid that under this clause we 
cannot stop use. That was the other point I did not think that Mr. Sandwell 
- made on the price-fixing difficulty. 
eo Our next difficulty is that, for those authors who live in Canada, or England, 
or in a part of the States not near the metropolitan centres, it has been cus- 
— tomary to use an agent who is resident in the metropolitan centre. For instance, 
fe Canadian author will use an agent quite often who is resident in London, 
or New York. That agent is usually a company incorporated to protect the 
_ author’s financial interests. We feel that the mere employing of a literary — 
agent would bring us under the requirements of this section, in spite of the 
fact that it is really an ‘ndividual author and a literary agent selling only on 
a commission. Besides that, we have in every case pretty nearly a demand 
on the part of the person who uses, or is producing our work, a request that he 
shall, when we use the work in other ways, if that man happens to have a cor- 
poration, that producer or book publisher, or anyone else, we would have come 
under this section. So that we believe that the number of cases where the 
- individual author would not be ‘obliged to file when he wanted performing 
rights would be practically nil, or down to about 10 per cent. The majority 
‘of cases would have to be filed. 
oh Now, in dramatic works, we could file what we want for amateur or stock 
rights. We do not see any particular reason for it, but it could be done. We 
E do not know how we could file a literary, or dramatic or musical work with the 
price we want for motion picture rights, because there is no company to-day 
in France, Germany, England, or America that 1s buying territorial motion pic- 
-. ture rights. They all insist on buying the world picture rights. Unless we 
— would be purely arbitrary, and set some ridiculous sum that we did not know 
> a we came by it, an author could not honestly file what he wanted for the 
- Canadian motion picture rights. Our main difficulty is that we would be obliged 
to be arbitrary. J mean as sndividual authors. Our association, of course, does 
“not handle any rights, except those of the individual authors. I have not had 
-any complaints that we are charging too much, but we do not quite believe that 
it is practical. The only other point that I can give testimony on would be— 


nd * 2 »\ ag ey ry 
pails ae 


138 SPECIAL LOM MITER a 
ee Wee eae NG 1M at ans ah y 
_ You are clear in your mind that you are dealing with chai fees 


not which the author asks,but which the society, association or company 
for the right of reproducing these.—A. Sir, no society or association owns dra 
atic performing rights in Canada, America or England, except the petty nights 4 
Such performing rights, and motion picture rights, are owned by the author, 
Q. Are owned by whom.—A. The author. BAR SB: Oy aa 
Q. Well, are they owned by the Authors’ Association, or are they owned — 
by the individual author—A. By the individual author, sir, but, under this 
section, if he employs a literary agent to dispose of them, the agent would, in 
my opinion, be in the business, he would be a corporation, a company. ‘| 
Q. If he was a society, an association or company he would be——A. But — 
the agent is a company, always. I would not personally give my rights to be, — 
sold by an agent who was not an incorporated agent. The first two words do | 
not apply, in the cases I am mentioning to you, but the last does. — sees 
Q. That is, so long as it is an association or company or society——A. And — 
also it is customary, in all plays, for the manager to have a share in the amateur — 
and stock rights, so you see they do come under the section. The only other — 
testimony’ that I think would be of use to you would be if you desire that 1 © 
should give you the general terms of the various contracts that are made in our ~ 
profession that would be covered by section 10. Peg 
Q. Yes——A. Whenever an author makes a contract with a literary agent, | 
it is written, or verbal, that the agent shall have the right to sell either in the _ 
United States of America and Canada, or United States, Canada and England, — 
we usually make them for the English speaking countries, and those agents are ~ 
practically always, in the States, incorporated, and in London, they are also in- — 
corporated companies. So that all those instances, where the company would — 
come under definition 1, we would have to file the list of prices, and, where it 
comes to the question of price-fixing, or where it was a performing right that — 
the agent had the right to sell, it would be included. These contracts call for 
the agent to have a limited time to sell, sometimes six months, sometimes a 
year, sometimes two or three years. The agent has for his services ten per cent — 
—no contract to be valid unless signed by the author. In the magazine eon- — 
tracts, in the States and England, in about fifty per cent of the contracts to-day, 
the author sells his own first serial rights and there will be no connection with 
this clause. He does not part from his copyright, and Clause 10 does not apply, 
In the most of the poorer magazines, the cheaper magazines, the author parts — 
from his rights to the magazine, and, therefore, the magazine is bound to file — 
under Section 10. It would not be of any interest to our association. It is — 
another principle. In the book contracts, the older authors who have had two _ 
or three books sold, usually sell only on a royalty basis, and do not give any _ 
dramatic or performing rights to the publisher, so that they do not come under 
‘Clause 10; but, on the first books, it is very usual for the publisher to demand 
a share therein, from 25 to 50 per cent of what you would call motion picture 
or dramatic rights—other rights. In these cases, since the publishers are all — 
companies, it would be necessary for the author to file—or the publisher—the — 
author, having the major right, would have to do it—the amount that he wanted 
for the Canadian Motion picture rights, and if he thought there was a play in 
his book he would also have to file that; but it is less usual for us to sell the = 4 
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dramatic rights in a book than it is the motion picture rights, 


the manager producing within a certain number of months. If he produces, and 
keeps the play running for three weeks, then he and the author, to all practical — 
intents and purposes, become joint owners in all other rights within the territory ee 
mentioned, for it is usual, in the case of United States and Canada—in the "i 
case of England, it is the British who file; it does not include United States and 
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or the - ength of the contract so long as he keeps the play running. 

ite » he allows the play to run off the boards, and does not play it 
-five times a year, the play reverts to the author. All the time the play 
ining the performing rights are vested jointly in the company and an 
dual author, and my opinion is that jointly we will have to file the prices 
ve want for these various works, and even if we do not have to file—if 
anager were an individual as in the case of Winthrop Ames—the minute 
slay has run its course in the big cities we sell-it for stock, and then, of course 
a stock broker— ay 
The CHAIRMAN: Is that a stock company? 
ie 
is The WITNESS: Stock means for a stock company, but he sells to the stock 
company through stock brokers, and these brokers are regularly in the business 
of selling performing plays. Now, those prices are known. We know what we 
for a hit and for another play. That could be filed. Now, when we come 
to the publishing rights of these plays it is the custom, in both Canada and the 
Jnited States, to sell what you, or I, would call the amateur rights, and the little 
yaper-bound book rights, to & company who are agents for selling the amateur 
hts. Now, that agent sets the prices, but under the author’s direction; and 
again they are quite uniform, and again the right to give performances for 
C aritable organizations, or to waive fees, rests in the author, if he is resident near 
he broker. Sometimes, he gives his broker consent, but, more often, I must 
admit, the permission to waive fees for charitable organizations has been assigned, 

the case of the dramatists, to our society. I make the decision—In the case of 
( orge Bernard Shaw—if there is to be a fee or not. In the case of a charity, 
‘it rests with me. ‘We have found a very simple way of doing it, in the States. 
he newspapers—if the newspapers investigate and decide that they will 
giv harity rate for this charity performance, we automatically waive our 
fees; and, another way of doing it, is to let the Charity Organization Society 
rove the proceeds and fees, and, if I receive a report from them that it is all 
right, it is all right. Those are the only 
play which I could file. On musical plays, 
the rights of the musical publisher enter. 
‘sheet music, and, by custom—this is subject to contract—usually makes the 
mechanical sales to the disc people. Those terms are all set forth in regular 
contracts, and they are very uniform. They are very much alike one to another. 
The only thing that differs is the price we charge. Some authors can get a 
higher royalty than others, but the other terms do not vary much, though there 
is no reason why they should be alike. I forgot to mention, in the case of plays, 
that the manager shares, with the author, in the motion picture rights under the 
condition that he produces and keeps his play going for three weeks. ‘There, 


again, comes the old problem of how we would set the fee for motion picture 
ility if we would be honest about our 
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rights to file. It is a physical impossib 
compliance with the section. 
‘™ _ Mr. Bury: Have you any other statement to make? 


oe}. By Mr. Irvine: 

— Q. Istill cannot see how the indivi 

how he is affected——A. He does not know, if he do 

‘company in marketing his work in Canada. 

| Pi By Mr. Bury: | 
_Q. He does not know anyway, but the company, which acts as his agent for 

selling performing rights, does?—A. Yes. Then the agent must file, but the truth 

is that the author has control; he must tell his agent what fee to file. He must 

his agent what to do, because the agent, after all, follows his wishes in the 
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dual author comes under Section 10 (2); 
es not use the services of any 
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By Mr, Irvine: - | Rane Aas Mie 
Q. I think that this clause ‘applies ak to ‘companies Oe py obtained. 
licences through the performing right society.—A. It does not, sir, / 


Mr. Bury: It refers to any society, association or company which hag 
authority, either through itself. as the owner of the FeHtsy or through th a 
original owner of the rights, to issue licences. Is that night? ae ‘ ay 


Mr. Cueveter: Perfectly true. 


Mr. Bury: Supposing, for instance, the owner has the pole and does. not 
want to part with them, but makes a society, or association, his agent to issue 
erants, performing right erants of a work, then that agent society will surely — 
be a society, association or company which may legaily collect in respect of the q 
issue of the ‘erant for performances. It does not say eollect for its own benefit, » 
or use as the owner; it may collect as an agent. I should imagine that would — 
be right; I do not know. a 


Mr. Cueverer: Yes. That falls within the section. 
Mr. Irvine: I do not believe it does. 


The Wirness: The word “companies’—we do oe happen to have any 4 
associations who make licences except occasionally I do, but it is usual under a j 
power of attorney—but as companies we do it verv often— the word “company” — 
is not lhmited to company owners. 


Mr. Bury: Now, are there any other questions? 


Mr. CHEVRIER: I want to compliment Miss Sulcox on her very illuminating - : 
evidence. 
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By the Charman: 


Q. Give us your name, address and your business connection.—A. R. H. Lee 
Martin. I live at 23 Oxford Apartment, Winnipeg, Manitoba. I am the — 
Managing Director and Secretary of the incorporated society known as The 
Musical Protective Society of Canada. That scciety was organized in July, — 
1927. If the Committee desire, I shall be glad te file the certificate of incor- 
poration, just in case you care to refer to it. 

Q. File it for reference. 


R. H. Lee Martin, called and sworn. ; 
ty 
% 


By Mr. Irvine: : * 


Q. I would like to know, briefly, the function of your Society; what does 
it protect?—A. In order not to encumber the record, or to take up a lot of time 
of the Committee, I have a number of copies of a little pamphlet which the — 
society got out in 1927, when it was first started. I might briefly explain, how- — 
ever, that the society was organized primarily to bring together the various © 
interests who are engaged in the public performance of music in Canada. As — 
you all know, this matter of performing rights has been considered by previous — a 
Committees of the house and has heen apitated due to the activity of the 
Canadian Performing Right Society. Prior to the organization of the Musical — 
Protective Society, various interests such as broadcasters, theatres, hotels, fairs 
and exhibitions have been all seeking some remedial legislation ‘with respect 
to the demands and charges of performing rights societies. Many of them had 
got to the point of asking for complete exemption, This society was formed for 4 
the purpose of bringing all of these various interests together so that, instead — 
of a multiplicity of demands being made for legislation, the various ‘interests 
should, if possible; get behind one “particular bill, or get behind the endeavoung 
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re some particular kind of legislation, rather than’ make a large number 
related and disconnected proposals. The position of the executive of the 
yy, and their names ‘appear on the booklet which I have just filed, has 
ays been that we fully recognize performing rights societies! as a necessary 
_ That is, a necessary evil not only for the composers of music but, also, 
she users of music, and, when [ say evil, I do not mean it in any ugly way 
1 but, merely, of course, that users would be very much better off if they 
did not have to employ any society at all. | 


-- 4 i By Mr. Chevrier: 


__ Q. You say they area necessary evil for the user. How do we get back to 
the author or producer?—A. I mean if they did not have to use any instrument 
to collect their fees they would get a larger proportion of the collection than they 
do where they have to go to the expense of organizing and maintaining a society. 


.  Mr.-Irvine: They might not get any. 

. The WITNESS: Or not get any. If anyone objects to my calling it a necessary 
evil, I will withdraw evil and say they are necessary. 

_ The CHarrman: A necessary instrument. 


Sa The Witness: A necessary instrument. The society was formed for that 
purpose, and we have tried to instruct the various members of the society in the 
law as it exists in Canada to-day, but we have always felt that some legislation 
should be enacted which would enable some governmental authority to restrict. 
the amount of fees which such societies would charge as such. Now, some of the 
“members of this society, or rather some of the groups which this society 
‘represents, have already been heard here, and I do not wish to take the time 
of the Committee by repeating much that we have already heard. I will there- 


the Committee, make a few comments:on some of the sections. 

* ig By Mr. Chevrier: 

- Q. Before you proceed. You have been particularly kind in letting me 

“have a copy of this pamphlet. I notice that Colonel Cooper is Vice President 
and Assistant Treasurer of your company?—A. Yes. 
_ .Q. I notice, at the top of your little booklet, these words, “This society has 
been formed for the dual purpose of promoting the development of Canadian 
music and protecting the interests of those who utilize music for public enter- 
tainment.”—A. Yes. ) 

~ Q. You are not at all concerned with the protection of those who produce? 
—A. Not at all, not this Society. It is not for this purpose. The Performing 
Right Society is. 

-— Q. Then this protection is for the user?—A. The user, yes. ie: 

- Q. Then, on the page before the last, I find this—I read it hurriedly, but 
it is interesting: “We do propose, however, to urge parliament to amend the 
“present copyright law so as to protect those who are concerned in public per- 
formance of music against the unrestrained demands of the Performing Right 
ety.” Will you explain what the unrestrained demands are?—A. Yes. 
at I mean by that is that, so far as the Copyright Act stands at present, 
from a legal standpoint, at any rate, the Performing Right Society can ask, 
let us say, from a theatre a licence fee of ten cents a seat, or ten dollars a seat, 
or ten hundred dollars a seat. There is nothing in the law which, in any way, 
cribes the fees. I am sure you understand that. . 

. -Q. Well, let me see now. All along we have been in the habit of saying 
ten cents a seat a year. That is so, isn’t it?—A. I am not a theatre man. 
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| i. and they can charge you ten cents a seat a year. Have you an 

knowledge of that not having been charged?—A. I heard testimony e : 

been given here that that has been charged. _ M | 

Q. Have you heard of any complaint, or have you nowt of any place, ates 

any time, in any connection, where they charged a thousand dollars a Seat ae 

year?—A. Oh, no; I am not suggesting that. 

Q. You have just suggested it now.—A. No. I pox your. pardon. 

Mr. Ernst: The witness said that the power was there. 

The Wirness: The power. 3 iy 

Mr. Bury: He was simply illustrating the nt that they have atectet 
ower. | he 

Mr. Cuevrier: I want to be fair to you, but do not make any inuendos or 

insinuations. 


The Witness: I do not want to. 
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' By Mr, Irvine: 7 ay 
ib) May I ask a question for my own information. Do you mean, by ‘ ‘user 
of music”, the person who pays to hear a song, or the person who pays somebody 


to sing a song?—A. I would say the user of music, I mean those who use music. 
Q. The exploiter of music?-—A. Yes. 


Mr. Cuevrier: Bear in mind, if you do not want to deal with ue shop ¢ on 
the corner, you may deal with the ‘shop on the next corner; in other words, if you 
do not want to pay what those people ask for their music, you still have thee 
music in the public domain. te 


The Witness: I am glad you brought that up, Mr. Chevrier, because that 
is something I feel— 

Q. In other words, I want to make this plain, that the Pesiorntne Right 
Society do not control a monopoly of the music. There is a wider field, and tell 
me if I am wrong, there is available a ow eenalle wide field where you can still 
get music and pay nothing for it. 

The CuatrMan: The evidence is that they control ninety pe cent of 
modern music. set 

Mr. Irvine: Which is the largest ee eae you can get.—A.. If the com-— 
mittee will permit me to call attention to something which has not been mentioned — 2 
before, I would like to point out this, that a great deal of the music, which — 
normally would be in the public domain, is not there, in fact, for all practical — 
purposes, because it has been arranged by some other musician and that ~ 
arrangement itself is capable of being copyrighted, and those ayrangem ons 


By Mr. Gheorien: 


Q. You mean to say that the music in the public domain can be restricted 

in any way?—A. Yes, it can be arranged. ' 
Q. Outside of the moral: right?—A. Yes, it can be arranged. 
Q. You will have to go a long way to convince me of that. 


Mr. Bury: Surely, it can be arranged. 


Mr. Ernst: I had it proved to me yesterday at a luncheon, We the chor 
we have heard so often, “Yes, we have no bananas,” came from Handel's Messia 4 


Mr. cae Tits distortion, 


talking about a re- LR RO ON, of che musical Seine 


Hon. Mr. Rinrrer: Mr. Martin, the fact that. it bes been wetarlged sure ly” 
does not force you to use that arrangement?—A, No, but the sei situata 
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a of the music, which normally would be in the public domain, 
les oL those works which are actually sold, are arrangements by some 


r. CHEVRIER: We will not argue that now, because you cannot convince 


The Wrrvess: If I cannot convince you, I will not argue. 


- 


. Mr. Cuevrier: The law is clear. 

__ Q. Do you mean to say that the music can be taken out of the public domain 
and re-arranged for their own purpose?—A.. Yes. 

v — Q. That is what you say?—A. And the arrangement is copyrighted. 

_ Q. They have no right to take that music from the public domain and re- 
ar! ‘ange it. 

i. Lhe CHAIRMAN: ‘Why not? 

_ Mr. Bury: They are doing it. 

Mr. Cuevetsr: I certainly will not argue that, because every day there will 
be a certain amount of music go to the public domain. 

ne The Witness: Anybody can take it and arrange it. 

__ Q. They have the physical power to take it, but they have not the moral 
ight to take it—A. Yes they have. 
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By the Chairman: 
| Be, Do you mean that a musical composer may take any music that is 
in the public domain and rearrange it in any manner he sees fit, so long as he 
does not, by such a rearrangement, reflect upon the reputation or prejudice the 
honour of the composer?—<A. That is exactly the situation. 

 Q. And if he does so rearrange it, he can go to the Copyright office and 
ave it registered? _ 
_ Mr, Bury: That is his arrangement. 
Bs! Hon. Mr. Rrnrret: I agree with that. Let us take a comparison. There 
have been quite.a number of companies playing Shakespere in modern dress, 
h a certain rearrangement on the part of the performer, in order to give it 
ew flavour. But the fact that Shakespere has been played in modern dress 
10 reason why we would not have the right, without paying copyright, to play 
Shakespere in the original. 

The Cuairman: Quite so. There is no interference with music. 


- yur, Ernst: You need modern music to run dance halls, which is not in 
the public domain. | 
B The Cuatrman: Allow him to proceed, he has made his point clear. 
‘The Witness: The first section of the Bill, which really is of no concern 
to the Musical Protective Society, it may surprise you to learn this, is the one 
t deals with copyright title. I am not going to make any suggestions, or 
complaints, in regard to the provisions of the bill in this regard, but I would 
ust like to relate an actual incident which has recently come to my attention, 
rhich probably illustrates, as graphically as I can, the kind of situations which 
are | iable to arise in connection with an attempt to grant copyright of titles. 
_ During the past winter, the Canadian National Railways have been broad- 
sting plays based on incidents in Canadian history. These plays were written” 
prepared for radio broadcasting by Merril Dennison, a Canadian author. 
‘of these plays was entitled “Laura Secord,”’ and, of course, dealt with 
yf the incidents connected with the War of 1812, in which, of course, as 


144 SPECIAL COMMITTEE eae, ee 


you would know, she was given an cnpReane character. Merril Dennison’s 
play was one which was specially written for radio broadcasting, and was in 
the ordinary form of a play. The title of the work was ‘“ Laura Secord.” | he 
play was produced by radio broadcasting from one end of Canada to the other. 
It developed, later, that an author in Toronto had written what he called a 
musical drama, or operetta, the title to which was also “ Laura Secord.”” He 
wrote a letter to the Canadian National Railways protesting that they had 
violated his copyright; that “ Laura Secord” belonged to him; that he had 
copyrighted her and nobody could write a play about Laura 'Secord except 
himself. A comparison of the two disclosed that only four of the sixteen | 
characters in Dennison’s play were mentioned at all in the musical drama, 
which it was supposed to infringe ; that there is not the slightest evidence of. 
any plagiarism, as far as the text is concerned, and that the incidents had been 
treated in about as different a manner as it was possible to do, having in mind 
that they dealt: with substantially the same historical incidents and the same. 
historical characters. ) 
Now, it seems to the broadcasting’ interests, who are represented by thel 
Musical Protective Society, if the law in Canada is to be amended so as to 
permit the copyright of titles, that the wording of the section should be very 
carefully guarded so that incidents, such as the one that I have mentioned, 
would be readily cleared up, because it is obviously ridiculous that anyone 
could have copyrighted any historical incident, or the name of any historical 
character. 
@. Any objections which I read all seemed to be of the opinion that chen 
was no means of ascertaining whether a title had been used before or not. 
Mr. Ernst: Without registration. , | Chas a 
The Witness: Obviously that is so. a 
The CHARMAN: For instance, in one case, it was suggested by a com- 
plainant that he had looked through all the works in a library giving the indices 
of modern plays and works and had selected a title, which was not included 
there, and yet, afterwards, found that he had taken the title of another work 
which was comparatively well known to a generation of 15 or 20 years ago, but 
which had escaped public notice in recent years. ; 
Mr. Bury: I appreciate very well what the gentleman says, and E think 
we can get down to some means of meeting it. % 
Mr. Cuevrier: You cannot very well copyright a title or a proper name, 
but supposing something is done along the lines of the Patent and T rade Mark 
department, where proper names as such are not registered— sy 
The Witness: It is a very difficult subject. . : 
Mr. Cueveier: There is nothing too difficult for this Committee’ 7 


The CuHamman: The suggestions made by a previous witness that the 
title should be, in order to maintain copyright, original and distinctive, were 
very helpful to me. : 


The Wirness: Mr. Chatman, that dces not meet the difficulty that you 
suggested. How is an author going to know that somebody else has not selected 
that, if there is no registration or no record of those titles? | 


The CHAIRMAN: The only penalty is, he would not be able io maintain 7 
copyright in the name he had selected against others. | 


Mr. Bury: Unless he registered. 
. The CHatRMAN: Unless he registered. 


The Wirness: The only suggestion that this Toronto author nates in this S 
connection was that in case Merrill Dennison wrote another Canadian historical 
play he should consult with him, and find out whether he had used the titles. “J 
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HEVRIER: » There are heaps of works written about Na 

[r. TEVRIER: r : poleon, and 
ks are copyrighted, but nobody would ever suggest, because these works 
copyrighted, that nobody else could write about Napoleon. It is so extrava- 
nt, W ith all-due respect— 

- The Wirness: It was a rather ridiculous claim, but I am merely bringi 
it out as a striking illustration. | pa ie 
mt he CuairMAN: It is a helpful suggestion, and it was causing us some con- 
siderable difficulty as to what words we might use in order to clear it up. 

pe The Wirness: In regard to the section dealing with the moral right, it has 
been suggested that the section, as printed in the bill, should be amended so as 
to nelude “performance. The only thing that I would like to point out in that 
ponnection is this, in case the Committee feels that performance should be 


The CHAIRMAN: We should amend. 


F The WITNESS: That you should amend; that you will have to be, as I 
mow you will be, very careful that the language is not so broad that the moral 
t of an author may be held to be infringed by a simple performance. 

- The Wirness: In other words, as I suggested to someone the other day, 
would a singer going “ flat” be a distortion of a musical work. I do not want 
to be facetious about so serious a matter as this. 

_ The Cuartrman: | do not know the opinion of the others, but, after listen- 
ing to the discussions which we have had here, it seemed to me that every pur- 
pose would be served if the words “the publication of ” were left out of this 
ion, leaving it entirely to the courts to decide as to whether publication, 
formance, production or reproduction was a distortion, mutilation or other 
m« dification which would be prejudicial to the honour or reputation of the 
author. That is the way it seemed to me. . 

_ The Wirness: In my humble opinion that would be a solution of it, and 
I think a very good one. , | 


S ‘By Mr. Chevrier: | 

_ Q. Have you read section 6 bis of the Convention?—A. Yes. 

_~ Q. Have you any objection to the wording of the section?—A. I do not 
think Ihave. ue | | ia 
Bs a Will you be satisfied to take it as it is there in the Convention?— 
eee Oy . 

ae Mr, Bury: That is just what the Chairman says. 

_ The CuHatrMan: I simply was giving my own reflection on that, and it 
ned to me that all the objections which I have heard would be completely 
, if we struck out the words: “the publication of,’ and allowed them-.to 
ead: ‘the right to restrain any distortion ”’. 
wa The Wrirness: Continuing with the review of the sections, section 9 has 
already had extended discussion by previous witnesses and I am aware that 
the matter is fully before the Committee so that 1 really do not feel Justified in 
liscussing it in detail, particularly as I have nothing that 1s really fresh to 


-. The Cusrrman: Would the Committee regard it as interfering if I express 
nother reflection that has come to me that will be open for discussion. But, 
if it appears that certain sections of this Act must be very radically amended 
to meet with the approval of the Committee, and of Parliament, it seems to 
me that it might be quite possible, within the terms of the Convention, to 
reserve a voluntary registration such as exists in the first part of the present 
ion 40, which is voluntary, and to provide some alternative to the last 
hree lines which reads: 

And no grantee shall maintain any action under this Act, unless his 
and each such prior grant has been registered. ! 


tie on } | SPECIAL commirrER ee 


Now, it has een suggested to me, by" iloniey Be AT: wi 
right matter, that we have gone very far in certain sections of the Ac n 
assumptions in favour of any person who alleges that he is an author or the 
assignee of an author. They say, at present, if you bring an action, the autho s 
rights are assumed by the court under our section, leaving the whole burden | 
of proving any laches in continuity of title to the ‘defendant. They say that 
is an innovation in, what I may say, civil law in this country, and they suggest ; 
that it would not be in violation of the existing convention if, as a matter of 
court procedure, we, in dealing with copyright, should provide, along with that 
assumption in favour of the plaintiff, that the plaintiff should file attested 
copies of the documents upon which he relies, so as to enable counsel for the 
defendant to consider that title, and its weakness and its strength, in preparing 
his ease; they say it is impossible, under the present procedure, not with regard 
to where we can force protection within Canada, but with regard to many 
titles which are held abroad in England, Italy, France, Germany and foreign 
countries, it is impossible, except by issuing commissions to those foreign coun- 
tries, out of the court, to.procure evidence as to the continuity and validity: of 
the title, and, what I am really suggesting, is that if section 10 of the Bill, for 
instance, goes and if certain further amendments are made to section 9, we 
may have to consider our whole position with regard to the registration. of 
titles, and the effect of our registration. 

Mr. Cuevrier: That is a yery valuable. suggestion, Mr, Chainmans 


The CHAIRMAN: I may say to those gentlemen present it means, I think, ‘ 
that every one of us come here with pretty open minds anxious to solve a problem 
which is raised by reason of the conflicting interests which certainly do exist. — a 


The Wirness: You mentioned in your remarks, sir, that if section 10 had 
to go—did you mean by that it would be dropped from the Bill, ig a 
The CuHatrmMan: Oh, no no. But, after we have heard all witnesses, this. 
Committee, with perfectly open minds, will discuss any modification or revisior , 
of these various sections. > 


The Witness: I might say further in eee to section 9 of the Bull, which 
repeals section 40 of the present Act, that the Musical Protective Societal | 
members of the Society, have no basic ‘objection to section 9, provided section 
10 is subject to such modifications as the Committee may see “fit to make to it, 
but, at the same time, maintaining the general spirit of that section, provided 
that is retained in the Bill. } . ‘ te 
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By Mr. Bury: 
Q. Provided what is oui in the Bill?—A. Beatie 10 of the Bill. 


By the Chairman; 


Q. Have you any objection to section 10?—-A. I have no objection to s0c- 
tion 10, except—and ‘this is really not a matter that deeply concerns the mem~ 
bership of the Society that I represent, but inasmuch as it might eliminate some 
of the objection, particularly the matters referred to by the previous witness, 
we see no objection to deleting from such section (a) the words “literary, 
dramatic and artistic’ and confining it to “musical”. I am merely Seyine we : 
have no interest in seeing those words retained. ae 

Q. You would leave out “literary’”-—A. “Dramatic” and “artistic”. I 

Q. The point has been suggested to me that “artistic work” would cover 

certain cinematograph work dealing with artistic subjects: But, leaving that 
aside, would it not be necessary to retain not only “musical” but “dramatico- 
musical works’ in order to cover what is the clear intent of this section. 3 
A. “Musical work” is defined in the present Act, is it not? 
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Q. Y Yes, it ke As I Chink that definition is sucidientie broad. 
Bury: Subsection (p). 


o. Th Witness: I may say that I think all the members of our Society, 
vhic bh .e ymprises the largest users of music in Canada, realize that dramatic 
works cannot very well be handled on the same basis as what we ordinarily” mean 
When we say a musical work or a piece of music. 
ae ~The Cuatrman: These opinions I have expressed are not the opinions of 
the ‘Committee, because we have had no time to reflect. Some of these things 
I have been thinking over, and, after hearing the discussions in this Committee, 
ch are very informative and very helpful, it struck me that it is quite possible 
th , the Committee pee favourably consider the abandonment of that, to 
reduce it to “dramatic” “musical works” such as are mentioned in section 3, 
‘sl b- section 2 of the oh en Act itself. I think, from the discussion, that we 
might well modify it in certain particulars there. 
i. iF The Wirness: Well, that would be helpful, but it would not go all the way 
.. eliminate some of the difficulties that the previous witness brought up in 
regard to dramatic works. It is not part of my duty to argue that case. I am 
m merely interested primarily, and those that I represent, in seeing a workable Act 
and a reasonable Act adopted, because no one realizes more vividly than I do 
tk rat if an Act is put through which contains glaring injustices it is not going 
to es allowed to stand, and we might as well try and get peers that. is 


r the year after that. 
The CHAIRMAN: Quite so. Now would you please revert to the Bill. 


~~ By Mr. Bury: 

Q. You told us a moment ago that you have no objection to section 9-—A. 
Po, What IT want to know is, whether you are not inenited to cut the con- 

dition out that you mention. Have you any objection to section 9; apart 

altogether from section 10—A. Well, yes I have. 

_  Q. What objections are there to section 9.—A. Because, at the present time, 

Me ection 40 of the Act furnishes a certain degree of protection to music users, 

not gach a great protection, however, as some people suppose. 


sa q By the Chairman: 
x (): You have some predilections in its favour?—A. Yes, in the absence of 
Sec ection 10. | 
pe) By Mr. ie 
ay I do not yet understand. What objections have you to section 9 of the 
Banos Bill—A. I do not object to the section, as such, at all. As you, of 
course, know, the present section 40 requires a registration of the assignment 
. a condition precedent to bringing suit. 
_ Q. That is right, you are in favour of keeping that feature-——A. Keeping. 
that feature in, providing that section 10 is not put in. 
a *Q. Wait a minute, that is a different matter, that is reversing the thing — 
= it may be reversing the thing, but that is the situation. 

_ The Cuatrman: What the witness has in mind is, that under the registra- 
ti n section, that is 40, which is amended by 9 of the Bill, you have full pro- 
ion es what is practically ee Solas ‘but, if Peden: 
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By the Chairman: has Sth a 

Q. Because it enables you, hed to. Gea aikety with Wiens you ee 
to deal, by investigation of a more or less complete record of the commodities — 
in which that. wholesale dealer is dealing; it is something along that line—A. | 
Exactly. Some of the previous witnesses, and some of the discussion in regard 4 
to section 10, have given me the impression that in some people’s minds the — 
provision under section 10, requiring the filing of lists, was made for the purpose 4 
of enabling users of music to know what music is copyrighted. That, to my — 
mind, is of no interest at all. 4 
Q. Why not.—-A. Generally speaking, we know what music is copyrighted. 9 
It is all copyrighted. We do not have to consult any list about that, for all 
practical purposes. But what the filing of lists by the Performing Rights Society 
does is this: It enables us to know, ‘when we take a licence from them, what — 
works they control, what copyrighted works they control, you see, which is | 
quite a different thing. 4 
Q. And it enables you, therefore, I suppose, to deal with them only in — 
respect of those which they do control. aK But the main thing is that we know j 
what they control. Now, it is perfectly obvious, from the previous testimony — 
of representatives of the Performing Rights Society, that the members of these 
societies join for a limited period. I think it was for five years. a 
The CHatrMAN: Yes. Five years in the United States, and some of the ~ 
contracts in England—I have seen it here or in the English evidence, some of — 
the contracts in England are for five years also. na i 
Mr. Hawkes: Wherever we can make them for the full period of five year 
we do, sir. — | ; bi a 
The CHairMAN: My memory is defective, but I think that in France, and — 
in Germany, there are contracts for limited periods also. 4 

Mr. Hawxes: I am not quite acquainted with the French and Genes 
procedure, but the constitution of the English society, being only. for five veal 
at a time, we cannot make contracts for any other periods. e 
The even Ess: I am not speaking of contracts that the Society makes witha a 
music users. I am speaking of contracts between the memibers and the Paclewa 3 


The CHarrMAN: You are dealing with the users. 
Mr. Hawkes: No, sir. 


The CHairMANn: With the users. As a matter of fact, I am not clear; bul 
it seems to me that I read in some of the evidence of the British House ola 
Commons Committeé that your contracts with musical composers are not. 
indefinite, but are usually limited to a term of-years. a 


Mr. Hawkes: I might explain, Sir, that the constitution of the British , 
Society is in PGRN Ses periods. We have to renew our constitution every — 
five years, and members renew with the full period of the quinquennial. 
The Wirness: It is a five year period in both cases. ag 
Mr. Hawkes: In the case of the French Society, it is twenty-one years. ‘a 


The Cuairman: It is indefinite, and I remember reading the evidence in 
the case of the English Society. 


The Wirness: With reference to the American Society alone, it appears a 
to be operated on a slightly different system from the English Society. There va 
is no way that music composers can tell when these five year terms of member-_ 
ship begin and end. Now, this filing of lists is merely asking the Society to. a4 
inform those who it is asking to take their licences—to inform them what works — 
at the time they have the “right to grant licences on, because, otherwise, we — 
do not know what we are contracting for, and certainly, when we are paying | 
money, we are entitled to know what we are getting. As it is now, generally 
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Win them a 
‘to emphasize the fact that this is a general statement—what 
vce really means is that they agree not to sue us for the period 
e. That is all. They tell us they control a lot of works and we 
3 hem, but we do not know what. , 

ay St ADM. i 
By the Chairman: | 
 Q. You are suggesting that you are purchasing freedom from litigation” 
That is all. 

QQ. That may be an exaggeration.—A. I do not think so. I do not want to 
exaggerate. 

= Q. Take the ordinary» choral society or town band or women’s choir—al) 
ase people—they certainly ‘are not guided by expert evidence such as you 
‘obtain. You really ‘represent certain interests that can procure the assist- 
> of experts and keep them employed; but for those who have not your 
ert assistance, they are crying out for some way in which they can identify 
e works in which copyrights exist in Canadian Performing Right Society — 
‘Then it is useful for two purposes; but the greatest utility, to those I have 
e honour to represent, is in knowing what, we are getting when, and if, we 
take a licence from the Canadian Performing Right Society. That is the greatest 
muullity. 2 | 
-  Q. Their reply to you is that their rights are so varied, and so widespread, 
at you can have very jittle doubt when vou deal with them.—A. That is all 
right for them to say, but, as a matter of fact, these are entirely private societies. 
They can go out of existence to-morrow. They can break up into all kinds of 
units—perhaps can withdraw. Of course in one case I know of a music publish- 
ing concern in the United States tried to withdraw and the courts would not let 
them do it. | 

» .Q.’That is fromthe American society ?—A. Yes, during their five year 
contract. But there are all kinds of possibilities as to these privately owned and 
operated societies having full freedom over their own affairs, which they should 
have; but when they come to deal with the general public I think the general 
public are entitled to know quite definitely what they are offered. 
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eee: “By Mr. Chevrier: : 

~~ Q. Just on that point. The filing of the list would not indicate the length 
during which that work is to run. When you make a bargain with the Performing 
Right Society on works that have been filed they would not, as 1 understand 
it from the section, because it 1s not mentionéd—the filing would disclose only the 
rates which they were asked for those works, but they would not indicate for | 
what length of time they were to run. So if you decided, you would have to 
uire if the rates are agreeable to you on these various categories. You would 
ll have to inquire from the Performing Right Society how long these things are 
to run.—A. I am talking about Section 10. From this standpoint, I realize that, 
all probability, you are going to make some changes in Section 10, if this bili 
asses. Now, the matters which I referred to were merely mentioned for the 
rpose of acquainting this Committee with our viewpoint. I am not saying that 
each word in Section 10 should remain there as it is now; but I really thought 
that the Committee was entitled to have our point of view in regard to this 
“matter, and we are then content to leave it to the good judgment of this Com- 
mittee as to what to do with the information I am trying to give you. If I am 
‘giving you information which is not correct, you know as well as I do that I am 
going to be corrected. ? 

~The CuatrMan: The information as to the five year period? In calling 
r attention to that, although it was disclosed in some previous evidence, it is 


ful now. 
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The Witness: That is an I am ene ta ibeeine if felt het probably 
‘had not got the significance of that from the standpoint of music users, 
also I did not feel you had it emphasized sufficiently to you that these are pure : 
private societies that have great freedom as to how they manage their affairs | an ie 
what todo. There is nothing to prevent them, that I know of—any of these 
societies, dissolving at the end of any five years term. You, or Parliament, are | 

making a law now which is to continue on for a considerable period of time. a 


Mr. Cueverter: I appreciate that very much. Your diffieulty is that you” 
do not know for what length of time these i) will run. 


The Wirness: I do not know. ts oy 


By Mr. Chevrier: Fane ys ees 
Q. You know, I presume, however, that when you enter into a bargain you — 
can find out for what length of time these are to run, but your difficulty is that — 
you do not know as to when the Society may go out of business ——A. We can find 4 
‘out what they want to tell us. We cannot find out ne they do not want to 
tell us. 
Q. What they want to tell you?—A. Yes. We are in no position to compel 
them to tell us anything except that if we play their music— - 


The CHamrRMAN: You cannot compel any disclosure? 


The Witness: We cannot compel any disclosure as to their contracts aan sO- 
forth. \ 


By Mr. Chevrier: 


220), I want to protect you on that, and what I want to get at is this: De you 4 
mean to say that if you went to the Performing Right Society and said, “I have — 
this category.” Now I will take Clause A, Clause C “and Clause B—do you mean . 
to tell us you cannot find out for what length of time some of those works are 
to be in their possession?—A. I do not know. I cannot say whether I can or not. | 

@. Certainly, that is a question of contract; it is a question of hare 
You certainly are entitled to know from them. You say, ‘I am going to make > 
a bargain with you for the year. I do not happen to know when this was as- ~ 
signed to you, but are we protected for a full year?” You have the right to a 
them that—A. I have the right, but suppose they disagree with me and say, | 
“We cannot bother to run through all these lists and find out when these differ | a 
ent memberships expire.” \ a 

Q@. I agree with you there—A. Pardon me. I am talking about something | 
which can be wiped out in a few minutes: I do not know. I am not a member 
of either of these Performing Right Societies, and, except from conversation with — 
their officials, I know nothing about their internal economy. 


The Ge Are there any other matters concerning a ae you would 
like to speak to us? 


By Mr. Bury: 
@. You have dealt with Section 10 (1).—A. I thane that is all that’I tava 
to say, except, that, if I might presume to cover Section 11, which was dealt with — iq 
this morning by Mr. Robertson. There w as just one question which was asked 
and which, apparently, Mr. Robertson was not sufficiently informed upon, and — 
was asked to answer, and as a good many of the Fair Associations belong to — 
the Musical Protective Association, I think it is only right that I should furnish — 
the Committee with information. 
The CHATRMAN: Proceed. 


The Wirness: The Canadian National Exhibition at Toronto, last year, 
offered a prize of $1,000 for the best musical work that was submitted in a com- — 


petition. They did that for Canadian music and Canadian causes. They have 
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i ns each year for which they give prizes. They assemble, as you 
w, a very large choir which stimulates the interest in music and ‘signing 
obably indirectly, but none the less certainly, stimulates the sale of sheet 
and, in general, the Canadian National Exhibition is one instance of an 
ition in Canada that has done much to foster music and the interests of 
adian composers and musicians. The question was brought up this morning 
particularly to Mr. Robertson, but he did not know what they had done and, 
therefore, he did not bring that point out. Further than that, I understand, 
ast year, if my memory serves me right, even the year before, a very large part 
of the music which was played before the Canadian National Exhibition con- 
sisted of works of Canadian composers. J am quite sure that Mr. Waters, the 
neral manager, instructed the bands and mandsmen, in many of their pro- 
‘ams, to try to endeavour to present Canadian music in their bands. Whether 
was able to carry that out fully or not, I am not informed, but I know that 
1s the spirit which was behind the manager of the Canadian National Exhibi- 


1 


: z S By Mr, Chevrier: . 
ae Q. You have no difficulty in getting that music? —A. We get splindid music. 
be I said Canadian music you understand I meant works of Canadian pub- 
lishers. | 

rr ~ Q. You had no financial difficulty about fees or rates or royalties —A. That 
Js a matter which the Exhibition can tell you. I have nothing to do with that. 
 Q. You are not aware of that?—A. No, I am not aware of that. 


4 
A» 


a PRY Mr. Bury: 

- Q. Have you any idea as to the approximate proportion of music that will 
be used, and any idea as to what would be involved in carrying out this sug- 
gestion of the free use of musie in fairs?—A. No, sir. I am not a fair man. I do 
not know. iS 

By? Hon. Mr. Rivrrer: You think it would cost more than $1,000? 

fm The Wirness: Well now— 

' Mr. Bury: He does not know. 

Hon. Mr. Rinrret: My point is this, it is very commendable to give $1,000 
to a composer of a piece of music, but that only shows that the Canadian 
Exhibition at Toronto would dispose of, at least, $1,000 for music. It may be 
fair to distribute that to a composer of music— 

The Wirness: I am afraid I would be getting into difficulties by expressing 
an opinion. . 

The CyarrMAN: What the Toronto exhibition are afraid of is that it would 
place them under the control of a monopoly, which would be excessive in its 
charges, with respect to the music they desire to play. 

_ Mr. Bury: That seems to be the general theme running all through this 
evidence. 

The Wirness: Pardon me, I should like to make one statement before I 
leave the chair, and that is, I rather anticipate that a witness for the Canadian 
National Exhibition will be here to-morrow, and if it is convenient for the 
Committee to hear him, he would be very glad to furnish you with a great deal 


of. information in regard: thereto. 

2g The Cuatrman: Mr. de Montigny is to be the first witness to-morrow, 
and, if a representative of the Canadian National Exhibition is present, we 
vill hear him. 
Witness retired. 
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“Will: you. ple tell me w 


Mr. Guy: T just want to. kes 

‘The Cuairman: Will you please: tell me ) 

represent, | aie ae : 
Mr. Guy: ‘I am an: author ey composer. i 
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WiuuidM E. Guy, called amd SWOOPS. he ae eee 


Mr. Cuevrter: Before you 20 on with this “witness, will it. be convenient 3 
to hear Mr. Thompson, who will only be two or three minutes, Me RMON ne aie ke 


The CHAIRMAN: Step aside for a moment, Mr. Guy. . ae a js 


Gero A T. THompson, called. tn NR ack Sete a 


The WIrngss: q merely wish to read this letter into the ieceed) on bese 
of the Canadian Pacific Railway, in this case. The letter is dated May 14, 1931: 


The CHamman, | be ae era 
‘Special Committee, Copyright Ab, j 
Parliament Bldg., . Bie. 

Ottawa. Nie Tes ae ae 


Re—C iene oy : f | 


Srr,—I am in receipt of a letter, dated May 13, hom Mt. E. P 
Flintoft, General Solicitor for the Canadian Pacifie Railway. ; 
Mr. Flintoft finds it impossible to attend the meeting of your Com 
mittee, which is to take place on Friday the 15th, at 10 am. 
Mr, Flintoft instructs me to say that if the present provision as to > 
registration of assignments of copyrights is changed, to suit the wishes A 
of the Performing Right Society, adequate provision should be made — 
for the approval of ee Np: chatee: and ee by the Governg . 


parties rrereaned: 
Mr. Flintoft says, further, ‘ht the Canadian Pacific ale Com 
pany has no objection to any reasonable measure. Ate protection for 
authors. 7 nt gene ae 
Yours rule, ? 


(Signed) <A. T. THOMPSON, 
Parliamentary Counsel for c. P. 


gua Mr. Cahan leaves the chair, and Mr. Bury replaces him. ” ae mn 


Wituiam E. Guy, recalled. | Uonah th ae 


By the Acting Chairman: | Me? ae 
nn Q. Will you'tell us what you wish?—A. Yes; I am coming to the point in 
©. a-very short time. / 
Q. What is your name?—A. My name is. Guy, Wille E. ues 4 
te Q. What is your address?—A. I have been writing under that. name 
ies -Q. What is your address?—A. My present ae at. Taker. a 
Braye West, Ottawa, Canada:- _. ai ies Ceara 


At | Ty 


< 
Re ora “nom- Sie a ai he teal name. 


you had been writing under that name?—A. Yes, a that. 


ion of songs or musical publications printed’ or published in the 
ar ‘America for Canadian authors— 


ee commenced to read a statement, but was stopped by the Acting © 


re n, : as it was patent that the witness was attempting to discuss matters 
10 vit i n the scope, of the inquiry entrusted to the Committee. 


ot heard further. 


. ines re retired. 
az A 


~ - 
ey hy 


ne. This is what I am asking for: Under section 12, the need re 3 


ihe. witness was not prepared to discuss the provisions of Bill No. 4, he 
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_ AN ACT TO AMEND THE COPYRIGHT ACT 


No. 5 


THURSDAY, MAY 21, 1931 


WITNESSES: 


-Louvigny de Montigny, Ottawa, Canadian Correspondent, Bureau of 
the International Copyright Union, Berne, Switzerland. 


Mr. Lee H. Martin, Winnipeg, Man., on behalf of Canadian National 


OTTAWA 
F, A. ACLAND 
- PRINTER TO THE KING’S MOST EXCELLENT MAJESTY 
' 1931 


x 
a 


Bere ie -Commrrrer Room 268, 
Tuourspay, May 21, 1931. 


fins files the tieing exhibits :— 


Al. Assignment, dated 15th February, 1926, from Performing Right 

y (London, England) to Canadian Performing Right Society; 

AAQ. Exclusive Licence, dated 21st May, 1930, from American Society of 

posers, Authors and Publishers to Canadian Performing Right Society ; 

_ AA8. Exclusive Licence, dated 24th July, 1930, from Performing Right 
ety (London, England) to Canadian Performing Right Society; 


S. 


ay ee B. Assignment of indwadual rights by British or American 


ey 


‘AS. eae A. ee anent a of individual rights by authors or composers, 
ers of British or American Societies, to ae Societies. 


T. L. McEVOY, 
Clerk of the Committee. 


"Pursuant to adjournment, the Committee met at fe p. m. 


arm 


Wore present: NM eaere: Bury, Cahan, Chevrier, Cowan, En 
and Riniret, 7s) n< Be te te ee Cone Ck 


Me Bury in the Chair. ele Cae : = : oe = a ae Pe ; 


ae Mr. Arthur W. Moet Ke Feconpae . Counsel for * Canadian Pert | 
hay ing ae pone addressed the Committee. ey bay 
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ees _ MINUTES OF EVIDENCE 


House oF Commons, Room 268, 
Tuurspay, May 21, 1931. 


— The Select Standing Committee on Bill No. 4, an Act to amend the Copy- 
it Act, met at 10.30 o’clock a.m. 


e _ Mr. Bury (Acting Chairman): 


Be The ACTING CHAIRMAN: We will just come to order. 
We are trying to finish the taking of the evidence this morning. Who is 


Q. Will you just describe, Mr. de Montigny, what position you hold and 
, interests you represent in the inquiry here?—A. May I make a statement, 
Chairman, if you please. In thanking the Chairman and the members of 
Select Committee for requiring me to attend before it this morning and to 
give any information I may be able to give on the subject matter of Bill No. 4, 
1ay I be permitted to state first that, being an official of the Senate, I beg to 
ppear before this Select Committee of the House of Commons with the kind 
ve of the Senate authorities. 
_ Q. Have the reporters your official position in the Senate? Your official 
ion has to go in the minutes—A. Yes, that is why I made that statement. 
Q. It has to go on the minutes for future reference.—A. Before this Copy- 
1¢ Committee, I represent, first, myself, as a Canadian author; secondly, I 
represent Canadian authors at large. I am the Canadian correspondent of 
several Unionist Authors’ Associations; moreover, I am the Canadian corre- 
spondent of the Permanent Bureau of the International Copyright Unien of 
Berne, and I beg to appear more or less, on behalf of those different Associations, 
though primarily as a Canadian author, and for Canadian authors. 


> By Hon. Mr. Rinfret: 

~ Q. Would the witness explain to the Committee, or, perhaps it will come 
- in the course of his remarks, what he means by the “Permanent Bureau 
erne.’—A. Under the International Convention, and under the Revised 
vention of Rome, an international office 1s instituted and maintained, In 
ne, where this Bureau is presided over by a very eminent legal authority, 


_ 
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governments, to the contracting governments as to the terms of the Convention. — 
This Bureau is instituted and maintained by those contracting countries and paid 4 
for by them. Canada, as her share, pays, for the maintenance of this Bureau, 
$2,000 a year. It is to give advice as to the meaning of the Convention, and 
the furthering of the doctrines of the Convention. This Bureau has no Tegal” 3 
authority whatever, never gives any decisions, it just gives advice that “18 4 
asked for. ; 


By the Acting Charman: 


Q. It is a: Bureau composed of pene ae Absolutely, experts, who just 
give opinions on copyright matters only. 


Hon. Mr. RinFrer: I thought I might bine that out. 
The Acting CuarrMan: I understand. Be a. 


By Mr. Chevrier: 
Q. Mr. de Montigny, will you go eek the ‘bill, section by section, and 
make any observations you desire to make? 


sees 


By the Acting Chairman: 


Q. Have you any general statement. to ie before you do atk rq 
have no general statement, Mr. Chairman, because I am in a very pecular — 
situation. I have not asked to come here, T have been required to come here, — 
to give information, and I shall answer any questions you may put to me. 4 

Q. Will you do what Mr. Chevrier suggests, namely, pick out the clauses 
of the bill and make any comments which may have suggested themselves to — 
you, upon the clauses of the bill which we have ‘been ae especially oe 
Yes, Mr. Chairman.. ae 

o Are there any clauses in the bill which you. think require special com-_ 
ment?—A. Yes. To start with clause (2) of the bill. We are quite in accord — 
with this amendment, which no doubt is meant to be the equivalent of article 2 _ 
of the Revised Convention. The new paragraph (V), when it is enacted, that a 
title of the work— 

Q. Which section are you dealing with now?—A. Clause 2 of the pill x now 
We very gladly approve of the new paragraph used, and we are very glad 
approve of the new disposition enacted by paragraph (V), the purpose of whiel 
will be to include the title of work, and thus the whole work will be protected. — 

@. What have you got to say about the suggestion that was made yester- 
day, that it would be extremely difficult to impose copyright on a title unless i 
was distinctive and original?—-A. Certainly some time it will be difficult, anc 
I would not object, for my part, to this clause being redrafted, to make it “more 
precise, provided the spirit of the section be maintained. : 

@. You are in favour of including the title in the copyright Seon ae 
definition of title is sufficient to rule out generalities or unoriginals?—A. Provided - 
the original title be protected. You take a famous work like “Maria Ch: apde-— ; 
laine.’ “Maria” is:a common name, and “Chapdelaine”’ is a common name, 
_ but a combination of both make it original. You heard about the tremendous — 
success of this work, and it is known as a masterpiece all over the world. Now, 
if I would write a book or a moving picture entitled “Maria Chapdelaine, 7 Bane 
signed it “deMontigny,” under this amendment I will not be entitled to do 
because it 1 18 a creative title; but if I write a book “History of France,” “Histo 
of Canada,” or “Life of Macdonald, ” “Life of Laurier,” anybody could bee 
book and use the same title because, it is a common name. 


By Hon. Mr. Rinfret: 


@. I understand, Mr. de Montigny, that the Gunes of Rome hoe 
nor has any previous convention distinctly decided on that point; - but ha 
been your experience, as an expert in copyright matters, vigh the title has : 
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tribunals, especially in France. I know of some people who hay 
a! | titles from other works for themselves, and fat ther were seh 
_und r the jurisprudence of the country, but not under the convention 
-Q. That is considered as part of the work?—A. As part of the work 
When it is not distinctive or original. . 


~ 
oe ee 


= By the Acting Chairman: 

-Q. For instance, take the well known Child’s book, “Alice in Wonderland,” 
‘hrough the Looking-Glass,” there are titles which are considered as much 
of the work as the contents themselves.—A. Under the jurisprudence, 
ow such titles have protection, so that no one would take that same title. 


ee Se By Mr. Chevrier: 

_ Q. Then, it is a question of wording?—A. We do not object to the section 
redrafted, providing the spirit is maintained. 

. Have you any objection to section 2, paragraph (m)?—A. No, nor to 
rmance’, nor to (q), nor to clause 3 of the bill, which is a different phase 
corresponding article 14 of the Revised Convention. 


oe . Have you any objection to section 42—A. No objection at all to clause 4. 
es By the Acting Chairman: 
. Where is your first objection now?—A. I have not come to present 
ions, but if I am permitted I will make some remarks on clause 5. 
on. Mr. Rinrret: Will you permit me, before you make your remarks, 
licate that it has been practically admitted that it is the intention of the 
ittee to delete from that clause the words in the 36th line, “the publication.” 
he Witness: Yes, Mr. Rinfret. I have read the evidence which has been 
en here at the previous meetings, and I found out that it was the intention 
your committee to modify that; but I have something more to say about it. 
). Then, clause 5 is not perfect?—A. Will you allow me, gentlemen, to call 
attention to Article 6 bis of the Convention, which is the Article which 
ts that right. , 
. 6 bis?—A. 6 bis. Under the Convention, the stipulation is much wider, 
se it covers the full moral right. By this article 6 bis the contracting 
\ering countries to the union have explicitly reserved to them the right 
ereby each country may determine the conditions under which these rights 
all be decided. That means, that any country may restrict that right to any 
ant. | | 
= By Mr. Chevrer: 
-- Q. It is free to determine-—A. Free to determine. 


 Q. Paragraph 2 of Article 6 bis?—A. Paragraph 2 of Article 6 bis. Para- 
2 of that same Article 6 bis prescribes the means of redress for safe- 
ng these rights; that the means of redress shall be regulated by the legis- 
of the country where protection is claimed. A moral right is a very 
pecific right, you cannot measure it; it is a moral right. And there is nothing 
th e present Copyright Act providing for special redress in the case of infringe- 
of that special right. , 
The Actine CuatrmMan: Well, Mr. de Montigny, the bill, in section 5, makes 
al to infringe on the moral right of the owner of the copyright. Now, that 1s 
ping with the requirements of Article 6 bis. Article 6 bis says that it 
ie within the jurisdiction of the national parliament, or national courts, 


ae 
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shall be eRe. That does Ae ike away with the one The Tee is, in thes 4 
first place, substantially established and no local national legislature can take — 
away the right. All the national legislature can do is to lay down conditions — 
under which that right may be exercised and also lay down the redress which — 4 
is open to a man whose right has been infringed. Now then, in our bill here, 
under section 5, the right is reiterated. Our bill makes that right legal in~ 4 
Canada; our bill makes an infringement of their right illegal, and therefore 
exposes a man who is guilty of that facie to certain penalties, with a | 
civil action. 4 

The Wirness: Pardon me, Mr. Channa: This we define as a special 
right, a moral right which does not exist to- -day in our statute—it needs a special — 
redress, because it is a special case of infringement. 


By Mr. Chevrier: 


Q. In other words, there are no remedies.—A. There are no remedies to be-4 
found, ¥ 


Mr. Curvrirr: The moral right is a new creature by statute in Cannas a 
and therefore no legal remedy could have been anticipated to punish its trans- 
gression. At the same time there is a disposition in the Convention that once _ 
moral right has been established specific remedies should be enacted, in cases — 
where it is violated, and as J understand the witness, he is saying that at the — 
present time there is no sanction in the Canadian law that would Ba in the — 
‘case of an infringement of the moral right. = 


The Acting CHAIRMAN: There are no peculiar remedies. However, it is i 
a matter of legal discussion. But surely when a statute of the country makes a 
an Act illegal, gives me the right in the first place and then goes further and _ 
makes the infringement of that right illegal, which it would be anyway, if I — 
was given this right by statute then if you infringe that right simply because _ 
there is nothing specific attached to it under the law, that does not prevent me 
taking an action in the courts for damages for the infringement by you of my — 
legal statutory right. 


Mr. Cueveter: Undoubtedly that is right but as the law stands at present, 
Mr. Chairman, I submit that nobody can show me any remedy under which | 
this could be remedied or cured. . 


The AcTING CiIAIRMAN: That’ is a legal matter and, after all, Mr. Mane 4 
tigny is calling.our attention to it. We can discuss it afterwards. The point — 
has been made clear, and your contention is that the purpose and letter and — 
spirit of 6 bis will not have been observed by Canadian statute unless there is — 
a specific penalty attached to the infringer of the right that is recognized - ite ae 
paragraph 5 of the Bill. eo 


The Witness: That is so, Mr. Chairman. We need a specific ened 
Hon. Mr. Rinrretr: I think it should go on record. 


The Actine CHAIRMAN: It will go on record, just so long as we know what 4 
the point is. a 
Hon. Mr. Rinrrer: I wish to say that we should go on record as agrecing ‘@ 
with the point made by Mr. Montigny that there should be redress, and we ™ 
should find out whether the Act applies to that particular section. 


The Wirnuss: I want to make another remark arising out of this. The a 
safeguarding of moral right is the main feature of the revised Convention Of a 
Rome. To the praise of the Canadian Parliament, may I recall here that this i 
enactment was first proposed by the House of Commons’ Special Committee on 
Copyright in 1925, and was later adopted in 1928 by some fifty. nalions at the 4 
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ternational Conference. Yet, moral right, under Article 6 bis of the 


- such moral right should be extended to the public domain, in order to 
respected, without exacting a cent from the public or from the users, 
rorks of the Old Masters, which are to-day multilated and distorted to a 
alous extent. I note from the evidence of yesterday that the music users 
lain that it is impossible to recognize a piece of music, literature or poetry, 
; to it having been so much multilated or distorted. You have seen and I 
seen such music as Ave Maria, La Traviata, Indian Song, and others put 
fox-trots. I could take a page of Shakespeare, or of any other. author, distort 
d put my name on it. That is stealing. We look at those things from the 
of view of education. We bring our children up in admiration of these 
arpieces, and yet some people are able to take those works and completely 
or partially distort them with impunity. 


~~ «~By the Acting Chairman: 

Q. Are not you going very very wide? We, as a committee, will take all 
nto account. You are making now the suggestion that there should be a 
ction on the power of a man to make a re-arrangement or an arrange- 
‘of some piece of music, or some piece of poetry, or some other artistic 
which is now part of the public domain, not protected at all, and your 
estion is that, notwithstanding the fact that it is part of the public domain, 
should be something in this Bill which prevents an arrangement, we will 
it a distortion. You call it a distortion. It might be a distortion or it 
ight not be, but you say there should be something in this Bill preventing 
nyone from altering or stealing or making any new arrangement of this artistic 
ork, but that is not covered by the Convention.—A. It is an infringement of 

‘moral right. 
~ Q. I know, but can we, as a national legislature, extend that? I do not 
hink we can. I think it is beyond our power. 

‘Mr. Cuevrier: We can take his observation and .we can discuss it. 


By Mr. Irvine: 


Q. Does the Convention go as far as that, Mr. de Montigny ?—A. There is 

ing to prevent that. This suggestion was adopted by the committee of 
without any objection. We submitted it to the Bureau at Berne, and it 
received with high praise. The “ moral right ’ came from this House in 
925, and was afterwards adopted. 
— The Acting Cuairman: | know, but here is the point, and I think Mr. 
Je Montigny will take that view too: I do not think we have any right. How- 
it is a good thing to have it down in the minutes. Do you agree with 
eaving out of the words “ the publication of ” and making it read as it reads. 
rticle 6 bis “ the right to restrain any distortion, mutilation. . .” you agree 
einai. | 
The Wrrness: Since the Bureau of Berne have given their advice that the 
Hipulations of the Convention should be embodied in the national law, in order 
ave any judicial effect, authors are naturally wishing that the clauses of 
pur Canadian Bill correspond as closely as possible to the wording of the 
Art. 6 bis of the Rome Convention. 
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Q. Now, what next?—A. Clause 6. Tse is ai late ‘on which Patt 
few remarks to make with your permission. This clause is an answer, to some 4 
extent, to the persistent claims of authors, which are reiterated as ‘the con- 
clusion of the brief submitted on behalf of our Canadian Authors Association. 
Since the government, through the Honourable Secretary of State, has decided 
to. adhere to the Rome Convention we the pee of literary and artisti 


Home. Convention, we are no doubt epaled: as we are primarily interested 
respectfully submit that, by such adherence, Canada has pledged herself, an 
is expressely bound, under several articles of that Revised Convention to. pro 
vide for the means of redress and remedies, which are prescribed under the 
Convention, to cover specific cases. of infringement. So I submit this, that ther 
is nothing, in our present Act, to cover the special cases, and that is why the 
Convention says to the National country, you have to provide: for ge an 
such cases, which is not already covered. ~ SH 

(C): That is the point you have already made. —A. Yes. 


By Mr. Chevrier: 


Q. Could you briefly state what those requirements are? Just mention ~ 
them if you have them in your mind—A. We have got them in the Convention. — 
Article 2 of the Revised Convention of Berne,—paragraphs 4 and 5 Article | 
T will read: — & 

(3) The countries of the Union Sealy be bound to make provisi 
for protection of the above mentioned works. 


oll 


By Hon. Mr. Rinfret: 


Q. Of course, that is very general, Mr. Montigny. “Coals you 1 point ou 
some other section beside that?—A. Article 3:— 2 

The present Convention shall apply to photographic. works and to 

works produced by a process analgist to photography. The countri 

of the Union shall be bound to make provision for their protection. 


By the Acting Chairman: 


eae in view of the experence Tr have had in ae courts. c he appeare 
before the courts for the last twenty-five years, and I am safe in saying that 
have no recourse under the copyright law as it stands to-day. oe 


By Hon. Mr. Rinfret: wee 


‘). Before you leave that, Mr. Montigny. ‘You referred to ee oo) 
Article 2, and Article 3 of the Rome Convention. Surely you are not throug 
in indicating the different sections in that Convention which cover your case.— 
A. For the remedies. “ aa 

Q. Binding the different countries to re rea recourse and ‘redress. iE 
not want the committee to understand that you have exhausted the list of artic 
covering that case—A. Oh, no. The Chairman asked me to proceed. 

Q. There are articles ‘all through the Convention.—A. Yes. 


The Acting CHAIRMAN: Well, it would Aauay follow: 
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you follow up what you had started on. You say you are not 
Are there any cases where you are not protected—A. We have never 
urse. We appear before the court so many times, and each time the 
you have to prove the damages. That kind of damages is impossible 


In every instance, court asks us to prove damages which cannot be 


ne AcTING CHAIRMAN: Well, we can go into that. 


By Hon. Mr. Rinfret: 
. Can you tell us what redress exists in other countries? Take the United 
, for instance. | 


By the Acting Chairman: 3 

. It all comes back to what I said, that in your opinion the redress in a 
ction for damages is inadequate——A. Yes. 

. And you want the committee to consider whether or not, in view of what 
sd, that is an adequate provision and an adequate compliance with the 
‘and spirit of the Convention—A. We submit it does not cover specific 
ss. Infringers are sent to jail in the United States. There is a minimum 
for damages fixed by law in the United States. The amount fixed for 
ges in the case of infringeemnt of a dramatic work, for the first performance 
0, and $50 for each subsequent performance. I have in mind a case in 
ntreal, the infringement of a play that took place for nearly three years, 
ee weeks every year, where they made thousands and thousands of dollars 
, of it.. We were not able to prove the damages. Action was taken under the 
minal Code and the infringer was fined to $10. In France the author is 
ded the whole proceeds as a partial indemnity in case of infringement and 
ver the infringer may be condemned to jail. : | 


ap SS By Hon. Mr. Rinfret: 
_  Q. In the United States, I understand, the costs are paid—A. Yes and 
reasonable fees for attorneys are allowed by the court, plus all legal costs. 


-). By Mr. Chevrier: 

~ Q. As I understand your difficulty now, you say that all it amounts to is a 
ine being paid to the State-—A. Yes, and we pay all the costs. As a conse- 
ence, infringement and plagiarism are a common practice, especially in the 
nee of Quebec. 


4 a By the Acting Chairman: 
- Q. Is there any other section you want to deal with, Mr. de Montigny. 
ae ae 


Le i 


mo By Mr. Chevrier: 
Have you any objection to section 8. 


A. I have nothing to say on 


eS eee 

By the Chairman: 
. Then we come to one of the disputed things, No. 9.—A. I have nothing 
against that. I am perfectly satisfied that the title of every author be 
available to the user. I approve of No. 9. 
Pr ones see 

By Hon. Mr. Rinfret: 
What about No. 10.—A. No. 10 raises some remarks. 
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By Mr. Chevrier: | CSG be 

(Q). “A lot has been made about No. 9a faonebel for the ‘tolléction of your 
rights. Are you in favour of a monopoly. sa That is No. 10. The Convention — 
provides for this. Take article 17. This is 1 saving clause of Police Measures. — 
There is a special clause to cover all that. . 


By Hon. Mr. Rinfret: 1% 
(. And in such cases you are in faycuk of the State exercising a control — 
A. It is a common law affair. 
The Acting CHarrMAN: Section 17, of course, does not give any right. It q 
only preserves the right of the legislation to pass monopolistic legislation. — Have 
you anything else to say about section 10.—A. Yes, I have a little more to say. 
I am under the impression that the suggestion has been made to cover special 
cases, against which some Canadian music users claim that they exercise a — 
monopoly. But I know perfectly well that if that clause 10 is adopted, mane 
other societies of authors, against which no one is complaining, which are rend- 4 
ering appreciative services to the Canadian public, will be put absolutely out — 
of business; it will be impossible for them to operate, and they will have to w ith= 
draw altogether, because they will feel that their operation is legal, under this 
new clause. 4 
Q. Could that be got over by limiting the extent of the clause? It covers — 
the performance of literary, dramatic, musical or artistic work. Would your - 
difficulty be met by changing the wording of that so as to limit its seope—A. — 
Yes. I think there is some clerical error in this... We cannot perform a. literary | q 
work; we cannot perform an artistic work. There is some little error in this 4 
that can be corrected. oe 
Q. There are some works which are ustially called artistic works, and there 
are some literary works which fall within the terms of this statute which are : 
capable of performance.—A. Clause 10 will result in putting every association — 4 
under the obligation of filing complete lists of all the works in aba! of which 4 
they claim authority to give performing rights. - 


By Mr. Chevrier: 


(. You mentioned associations that were rendering are ee services. 
to the authors. They are not, so far as I can understand it, incorporated © 
societies with statutory rights. "They are just societies or. associations with a 
legal existence, and you say that, if these words “association society or com-— 4 
pany” were left in the section as it is, that it would put out of business those 
voluntary associations or voluntary societies made up by grouping together of 4 
authors but not incorporated. Would it meet your purpose if that were taken 
out of section 10? Maybe you do not want to answer just now? It might be © 
considered where you simply state, any society, or any incorporated society or — 
any company which carries on in Canada either as principal or agent but which — 4 
has statutory rights, then these statutory rights could be limited in some way — 
or other probably. But I thought your point was that these voluntary associa- — 
tions was a grouping together of a few authors, which would be put out of busi- 3 
ness because of the inability to comply with section 10 as it stands. If that only — 
applied to those incorporated societies would that meet your view.—A. No. Take, — 
for instance, the Société des Gens des Lettres, the Société des Auteurs dramati- _ 
ques, in Paris, which are supplying plays and literature, especially in the 
Province of Quebec. They are asked for plays. They say vill you supply usm 
the answer is ‘“‘yes,” and then they are asked “what is your rate” .and thev ar 
told you have to pay $2 per act and per performance. They supply those pla 
_ but under this clause, if I understand it right, this society over there will | 
be entitled to supply those plays and collect fees or even bring law suit 
infringement, unless they file complete lists, which I claim is utterly impossi 
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er can say that these lists are complete, because the moment we file 
epartment what we consider is a complete list, new works.will be com- 
-. We would be filing how many thousands of plays, I do not know. These 
es state that they are in an impossible situation. If there is an infringe- 
, they cannot use the law because they are not able to satisfy this clause. 


ee Peer Dip the Chairman: 
i  Q. Would it meet with your objection if that clause were so modified as not 
to apply to voluntary agreements made between authors.—A. Certainly. 


- Mr. Bury: Still, even so, a voluntary agreement made between 99 percent 
of the authors might still become monopolistic, just as much as the one that was 
not voluntary. The statutory condition that Mr. Chevrier mentions I do not 
think touches the thing. Mr. de Montigny says that there is a continual flow 
new works coming on to the market. Supposing there was a provision in the 
“hae it only applied to a work if it was filed within six months of its pro- 
duction. 
The Wirness: The law will always oblige that society to file those numer- 
ous works. 


ae By Mr. Bury: 

— Q. What I am getting at is this, that if there was a filing for six months 
then the fact that a work which had been produced in May and was not filed 
until six months later, till November, would not preclude you from suing for an 
infringement in the intervening six months.—A. If an infringement occurred 
before the expiration of the date for the filing, would I be entitled to sue for 
t infringement? : 

mee). Yes——A. Yes. 

- Q. I think that is reasonable—A. Yes. That is reasonable. 

— Q. 1 am only suggesting it, but it would meet that objection—A. We 
claim this, however, that it does not seem to be feasible. If some other means 
could be devised to safeguard those individual rights, we certainly would be 
‘in favour of considering it. A man cannot look after his own rights by himself. 
He has to have an agent, a society, to whom he can say “look after my busi- 
ness while I am writing. I want to produce something, and I do not want to 
have to bother with the marketing of my works.” 


ae 


ay ~ By Hon. Mr. Rinfret: 

2 ~ Q. Do you take the stand that you represent every author separately, or 
do you represent a society, or what.—A. I declared that at the beginning, Mr. 
Rinfret. My first concern is as a Canadian author to safeguard myself, con- 
nected with other Canadian authors, seeking to do as much good as I ean for 
e authors. I have always been very careful not to express any opinion, but 
facts. 

» Mr. Irvine: May I suggest that you go a little slower. 

The Witness: I am perfectly sure, from the advice I have, that this 
clause 10 is contrary to the spirit of the Convention. 


_ The Cuarrman: Well, that is a matter of opinion. 


ea 
bis 
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ce By Mr. Bury: : 

- Q. Have you anything else on 10?—A. No, not on clause 10. | ; 
 Q. Have you anything on 11, that paragraph about free use of works in 
shurches, for educational purposes.—A. I understand, Mr. Chairman, after 
ooking over the evidence, that this clause is liable to be modified. 


a 


ee 


a very pad ne ee we are eae pois wait ie cane ‘Act and 0 

things. However, I said, as a priest look at this, what do you think abc 
this clause 11. Remember this was a priest, a master in cannon law. Well, 
said I do not see how anyone can be forced to be charitable, because chari 
would lose its value. I would not lke to give the name of that priest, but I 
can privately give it to any member of the committee. However, those ar 
exactly my sentiments, . ae 


By Mr. Chevrer: . fe 

Q. Is that all you have to say with regard to section 11 As No. oe Ww 

to say that if that clause is to remain there,—there is a provision already in the 
Copyright Act, section 26, which prevents any one from bringing action agains 

anybody performing music, or a play “for private profit.” In no way have. 

ever been able to prove there is ‘private profit. ” The word ¢ a simp 

precludes us from using that section 26. | 


The CHatrMsan: Mr. de onto you are giving Bane ces re le 
opinions which certainly are not very effective with me. 


The Witness: We have judgments, Mr. Chairman. 


By Mr. Rinfret: 


Q. What abuses do you think might issue from clause 11?—A. I can quo 
for instance one case. A gentleman, an author, writes to me: es 


| I read in “L’Action Catholique” de Gucter that no longer will : 
be claimed for performance given for the benefit of churches. D 
lose sight of the fact that ninety-five per cent of performances give! 
in this province are given for the benefit of churches. I put on fiv 
years ago, a slight-of-hand performance by Donat Company at a sma 
village. Our percentage was to be fifty-fifty of the receipts. That p 
formance was given for the benefit of the church. When the show wa 
over we each took our part of the profits and the curé counting his mone’ 
said “I have just enough to pay for fifteen days (holiday) in eee 
real.” 


By the Acting Chairman: 


@. Your point is this, that that section as it stands there is open to abus 
—A. To abuses. ss 

@. Do you know of your own knowledge—what you have read is ~ 
hearsay—do you know of your own knowledge of cases where it has b 
abused in the way in which you state?—A. Yes. I may add that very o 
we are asked—the authors are asked to give authority for certain religiou 
non-religious, or general amateur affairs—to give plays for nothing. I hav 
concrete case. We are willing to.do it. The Society of Ste. Marie, near Que 
was asked to play something and Mr. Emile Marsac, the author, agreed. 
have a letter here. The principle is that the author has the right to control his 
work. I have written many plays myself. I have always given my work to 
the charities, to amateurs and to the church. I have often given my play 
provided they asked me to do so. I have even written plays for the C. 


By the Acting Chairman: 

Q. The arrangement you have suggested, namely, that. wie a ch : 

or some other organization working for charity, applies to your associati 
for leave to put on a certain play, or to perone a certain piece of music f 
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association says, “write to the author.” Is that the common attitude 
ley associations?—A. I beg your pardon, Mr. Chairman. The 
does not say, “write to the author; if you are desirous of being free 
ees, only the author can give you this permission.” The author 
is my play; you have a right to play it for so much.” 

Is that. the common course followed by those Performing Right Societies 
as agents for the author ? In other words, do they say to the applicant 
e have no objection?” —A. I do not want to get mixed up with any of the 
rforming Right Societies, because I have nothing to do with it. I am speak- 
yf the Société des Auteurs Dramatiques, of Paris. 

Q. We are dealing with Performing Kight Societies. Does a society or 
ch have the right to perform?—A. Yes. It might be considered as a Per- 
ng Right Society. 

Mr. Cuevrier: You are dealing with that Society? 


Pa 


By the Acting Charman: 

Q. What I am getting at is this: is it the common practice where a church 
charitable organization applies to the Performing Right Society, or any 
ty, that is performing the work of a performing right society for leave 
se a work or a certain play or a piece of music—is it the general practice 
hose societies to say, “we cannot dispense with these fees, but if you write 
1e author you may get permission?’—A. This society I am dealing with. 
Q. What about the other societies? It may be true of your society, but 
others?—A. I cannot speak for the others. 


— By Mr. Irvine: 
). Has the church ever been required to make application? Have they 
‘always had the liberty to use these things in the manner described?—A. 
~The church, as in the case of a common citizen who wants to get some- 
@, has to pay for it or buy it or beg it; but in general practice they have to 
y for everything they use. 


By the Acting Chairman: 

.. My reason for asking this question, Mr. de Montigny, is this: are there 
imilar societies in which in the case of works of authors there is not a 
keeping account kept of the proceeds of each author's performing rights, 
it the authors are: classified and they pool?—A. No, not that I know of, our 
ciety collects on royalties. 

- The Cuairman: What is your society? 

- The Witness: The Société des Auteurs Dramatiques, of Paris. The collect- 
ing agent is Mr. Coutlée, of Montreal. 

ee Mr. Bury: Every author has a separate account? 

The Wirness: Surely. 

_ The Cuatrman: It is perfectly clear that, in the case of the French Society, 
author or composer does not assign his copyright interests to that society. 
“Phe WITNESS: Tt is a collecting society. 

The CHAIRMAN: It is a society, unincorporated, which, in a general way, 
after the interests of the individual members? 

ie Wirness: Absolutely. : 

r. Bury: As the agent for the individual member? 
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Mr. Bury: My point is this: T fave. been ‘nfovined ae I Sacre 
be corrected if I am wrong, that there are associations | of the nature I 
been speaking of, in which the authors of a certain class A, B, C. and D, Bg te 
and then the society does not deal with the individual authors. Be BA 
The CHairMAN: We have evidence of that, Mr. Bury. 
The Wirness: That does not exist in the society I am talking. about. 


By the Chairman: 
Q. That is simply a volunteer society which does not control or dispose o of 
individual rights?—A. Oh, no. | | : ES 
Mr. Bury: I understand that. ae : | he 
The Wirness: It is an association, a society. 
Mr. Cuevrter: That is why you are fearful of this? 
The Witness: Yes. There are societies; there are groups— 


By the Chawman: 
Q. It does not take in this business of “‘ acquiring, assigning, granting ‘or 
licensing copyrights ”?—A. It gives a permit on behalf of the authors, on behalf — 
of Mr. So and So. That is why I am afraid that it will permit to be played or © 
performed. . a 
Q. I discussed this in Paris. I understood that this association was simpl 
an association of authors; that it did not have any vested title to the authors’ 
works, or any copyright interest therein; that it acted as a general agent. If — 
you applied to them they usually applied +o the author to fix his rate?—A. They a 
have a general organization. If they permit the performance of a play they 
give permission on behalf of the author. That is why I am afraid of this law. 


By Mr. Bury: ? 

Q. Then they are a kind of agent for the author. Now, have you anythin x 
else to say?—-A. J think we are about at the end of the Bill, 4 

Mr. Cuevrier: Is there anything on number 12? 

Mr. Bury: There is nothing to that. 

Mr. Cuevrirr: What about sections 13 and 14? 

ait IrnvINE: Why should not there be the same objection to 12 as the 
is to 11? 

Mr. Bury: Section 12 is there simply because there has always Been i 
statutory right for the library to have a copy. ~— 

Mr. Irvine: They have to do it. , hoe 


. Mr. Bury: Itis a very common thing. It is done all over the Old Count . 
Every book entered in Stationer’s Hall must be sent to the University Librarie 


Hon. Mr. Rinrrer: With regard to section 14, what is your experienc , 
before the Court? Do you think you would be entitled to invoke before 
Court an article of the Convention itself, or must it ‘be reproduced in order 
that you may be able to use it before the ‘Court? . 


The Cuarmrman: I object to that question. It is purely a legal questi i: 
It is not a question that this witness is entitled to answer. 


Hon. Mr. Rinrrer: It is an important question, but I will leave it, u 
we discuss the question. 


The Cuarrman: There was another witness, a gentleman from the Torna 
National Exhibition, who was expected to be present this morning. FAR a 


Witness retired. ren. 2 
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Mr. Cooper: I am sorry to say that Mr. Waters is ill and will not be able 
ome down. I told him of the statements which were made by Mr. Robert- 
on and Mr. Martin, and he confirmed those statements and said that just as 
soon as he was well he would bring the information down to Ottawa and give 
it to the members of the Committee, if he might be allowed to do so. 

The Cuatrman: I understand that Mr. Honeywell, Barrister and Advocate 


2 


oof Ottawa, has asked permission to make a statement. 


__ Mr. Honeywewu: No, Sir. I just notified the Chairman that I had been 
asked to have a watching brief here for the independent theatres. I think that 
section of the Act has been so fully dealt with, and the Committee have been 
-so seized of the interests of these people that I do not think it is necessary at 
the present time to deal with it. 4 
a Mr. Martin: Mr. Chairman, may I make this statement. Before the 
close of the session yesterday, one of the legal departments of the Canadian 
Pacific Railway read:a letter into the report outlining the position of that com- 
pany with reference to the Bill. I have been asked by the Canadian National 
- Railways to state to the Committee that their position with reference to the Bill 
is exactly the same as was stated in the letter from the Canadian Pacific Rail- 
4 way. ss : 

er: _ The Cuairman: I think among the numerous letters which we have re- 
_ ceived we have a letter to that effect also. I am glad to have it. 

Mr. Martin: I would like to make that statement, and if you have no 
objection I would like to have it appear on the records. 

- The Cuatrman: No, there is no objection. I reserved the right to Mr. 
Jamieson to give evidence on matters which we have not already dealt with. 
ell not swear you again, Mr. Jamieson, you are still giving evidence under 
oath. 


_ Mr. Jamieson, recalled. 
-_ The Wrrness: First of all, Sir, I file a copy of an indenture made 15th 
pe oruary, 1926, between the Performing Right Society of London, England, and 
the Canadian Performing Right Society, Limited, by which the assignor, which 
is the British Society, assigned to the Canadian Society the right of performance 
in Canada of the music of each and every song and musical. work at that time 
in its repertoire. 
(Indenture filed, marked Exhibit “AAI ”.) | 
The Cuairman: We will take that under consideration. 
‘The Wrrvess: Secondly, I file a copy of a right to licence dated May 21st, 
1930, between the American Society of Composers, Authors and Publishers, and 
the Canadian Performing Right Society, Limited. 

(Document filed, marked Exhibit “AA2’’.) 

_ The Wrrnuss: Thirdly, I file a similar copy of a right to licence dated 
24th day of July, 1930, between the Performing Right Society, Limited, of 
_ London, England, and the Canadian Performing Right Society, Limited, Toronto: 
= (Document filed, marked Exhibit “AA3 ”.) 

23 The Cuatrman: Regarding the copy of indenture of the 15th of February, 
1926, that is a general assignment to your company? 

‘The Wrrnuss: Yes. A general assignment of the works in the repertoire 
of the British Society in February, 1926, but it does not cover works which came 
into: the repertoire of the British Society after February, 1926. The works 
which came after February, 1926, came within the third document filed, that of 
July 24, 1930. 

ae 


ie |  SSPACTAL COMMITTEE oe ae . 


Mr. Anorin: I think the witness is in error in one respect. The ‘assignment 
itself purports to cover future sales as well as existing. -s 
Mr. Bury: The 1926 assignment purports to cover existing as Well as futures 
The CuairMan: The agreement of the 24th July, 1930, deals in more detail 
with terms and conditions of the assignment with regard to the apportionment | 
of receipts and matters of that kind. ae 
Mr, Aneuin: I do not want a misapprehension. oie ae ‘4 
The CuarrMan: These three documents which you have filed cover, first 
an agreement of May 21, 1930, between your association and the American 
Society of Composers, Authors and Publishers, and then in addition to that q 
there are two agreements between your company and the Performing Right 
Society of Great Britain, one of February 15, 1926, and the other of July 24, 3 
1930? | 
The Witness: Yes. 4 
The CHAIRMAN: These two agreements cover all terms eoverning your. 
relations with the American Society, on the one hand, and with the iogloay 
Society on the other? 4 
The Wirness: Not altogether, sir. I have two other forms to file. Fira ; 
form A, which is used for the assignment of Canadian performing rights from 
authors, composers and publishers, to either the British Society or the American a 
Society. - 
The CuHairman: That is an assignment by the Canadian Performing Right 
Society of such interests as are vested in it by Canadian authors? 
The Witness: No, sir. These are individual assignments by the members” F 
of the British and American Societies to the British and American Societies, — 
respectively. With that form must be read form B, which is an assignment of 
the same individual rights and works from the British or American Societies _ 4 
to the Canadian society. It makes the chain of title complete. 7 
(Form B filed marked exhibit “ AA4”’). | _ 
(Form A filed marked exhibit “ AA5’’). | | 4 


The CHAIRMAN: This form which has been marked AAS5 for purposes of. 
identification, is the form of assignment from an author and composer to your™ 
company? Ae 

The Wirness: No, sir. May I make an explanation? ats a 


wg 


The CHAIRMAN: ee state the fact. ail a 


The Wrrness: The fact is that this is the form of an assignment feet the : 
author or composer to the American or British societies. | re 


: a 


By the Chairman: 


Q. Let us be clear about this. This is a form of assignment which isa 
received from the author or composer in the United States by the American 
society ?—A. Right. | ig 

@. And the same form is used as an assignment from the British— 
—A. Author. a 
@. Or composer to the rE Right Society of Great Britain — 
A. Right. y 

Q. Do you obtain the same form of assignment in each Pace We 2 are | 
doing that now sir, having been enabled to take, under the present act— — 

Q. Never mind. Iam asking you are you doing that, that is all.. I did not 
ask the reasons.—A. We are doing that on new works. 
@. On new works. Do you not take it with regard to works which are 
already copyrighted where you can obtain assignments from composer or author? Ti 
ak We are obtaining assignments of new works. z 


ath 
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¢¢ O° 9Q Are you not obtaining them wherever you can from the British author 
‘ ae as ae company ?—9. No, we are not. I have tried to explain 
Bee Q. I am not asking for an explanation.—A. I would like to make an ex- 
_ planation, ; 
a >. Q. You will have ample opportunity. I am simply trying to understand 
p you A. You would understand it better sir, if I might make my explanation 
-  Q. This paper is marked “AA-4.” It is a form of assignment from some 
_ company to the Canadian Performing Right Society. For what purpose do you 
use that form?—A. This form B is for the assignment to the Canadian society 
of the rights assigned to the American or the British societies by the authors 
composers, or publishers under form A, to complete the chain of title to the 
Canadian society. 

Q. This is a form of asignment from the American society to your company 
or from the British society to your company ?-—A. Right. ‘Now may I make 
my explanation? : 
ae Q. Wait a moment, [ want to understand this first. These assignments are 
» only for a term which expires on December 31, 1935. Do they all expire on 
_ the same date?-—-A. At the present time, yes; as explained by Mr. Hawkes 
yesterday, there is a five-year term. 
~ Q. Now, I will hear your explanation—A. Thank you sir. The explana- 
_tion is that under the present section 40 of our Act, we are not able to maintain 
~an action in court because millions of our works—millions of works contained in 
our repertoire, have been assigned for the most part to publishers in the first 
place, and to the British society in the second place, and to ourselves in the 
third place, in single documents, not in duplicate, and therefore are not avail- 
2 able, not useful to us in maintaining an action in court in respect to infringement 

of those works. 

Q. In view of the provision that they must be made in duplicate?—A. Yes, 
sir; and we are debarred in fact from court and not able to protect authors’ 
- works; therefore, we are now commencing to adapt ourselves— 
ee ~~ ~Q. To the existing law?—-A. To the existing law, and now are taking those 
__assignmnets, “A” and “B” in duplicate, and now we are able in respect of new 
works to register them, and in due course to take an action against the infringers, 
and for the first time we hope to be able to protcet our rights. 

- _ Q. Are there any other documents that you wish to produce?—A. No other 
documents at the moment. If I might very briefly reply to some of the state- 
ments made by Col. Coper in his evidence yesterday, I should be glad to do so. 
On page 88 in filing the copy of a telegram from Mr. Nathanson— 

m=... Mr; Bory: That would be in Tuesday’s evidence. 

oo | Lhe Witness: Page 88, number 3 of the Proceedings, Tuesday. I refer 
to the telegram that Col. Cooper filed, and I object to the expression used, 
namely, “so-called Canadian Performing Rights Society”, the inference being 
that we are not a Canadian Performing Right Society. 

'  . The CHAIRMAN: We are getting beyond mere verbiage of that kind. We 
know, and it is given in evidence, that the Canadian Performing Right Society 
is incorporated under the Canadian Companies Act by letters patent. That is 
all in the evidence. | 

---' The Wrrness: Not only that sir, but my point is, if I might make it, that 
the property we own 1s the Canadian performing rights— | 


hod 


= Colonel Coopsr: If there is any objection— 
The CuarrMan: Please keep you seat. 
_ *. The Wirness: Now, Col. Cooper complained that he could not, was not 


able to find out who owns certain pieces of music and we claim that from the 
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of musi¢ he wishes to Aah Sek see a 


The CHarrMAN: That is not only Col Cooper’s Sone. te couple 
is very widespread. The suggestion is that you should be prepared to file a list, 
or if that is too voluminous, you should be prepared to file a catalogue of your — 
authors from which names of such pieces or such works as are not vested in you — 
for the purpose of granting licences, should be eliminated. If it is so easy for 
you to ascertain the facts from your records, why should it not be equally easy. q 
for inquiring minds such as Col. Cooper’s to ascertain the same facts by investi- — 


gating the records at the Copyright office. . ce 
The Witness: I feel sir, that many of Col. Cooper’s ec aa are frivol- — 
ous, and simply made— ag 


The Cuarrman: That may be so, that this is an ob} ection which is frivolous, 4 
but it is widespread. , 


The Witness: Well sir, they are made simply pe 


Q. To what?—A. They are made simply with a view to hampering US 5 
Q. Witness, so far as I am concerned—one does not realize one’s prejudices — 
I suppose, but, so far as I am concerned, I believe that I am absolutely free from — 
prejudice against your society or your operations; but to me it seems essenti 
that if you profess to be able to grant performing rights in respect of the works — 
of 30,000 authors comprising 2,000, 000 to 3,000,000 works in all, while we should — 
not hamper you unduly in the preparation of those lists, yet if those lists ar 
already printed and published by the publishers of the music, then you should — 
be willing to reach some compromise with us whereby those catalogues con- — 
taining those printed lists should be filed at the Copyright office where they “4 
be available to the public—A. We will do what we can in that direction. a. 
Q. I am not asking you to do it, I am asking you why the law should not — 
compel you to do it. What is the strong objection? —A. Well, in the first place, 4 
it has been proved in all other countries— 7a 
Q. I cannot accept your evidence as to what is proved in all other countries. 
Let us deal with your particular case; let us prove it here-——A. I am dealing — 
with our particular case, and dealing with our repertoire, which is being operated: 4 
in all other countries and no filing of lists is required. a 
@. You might as well come to a committee of the House of Commons and 
say, because this law is not found in France, or that law is not found in Ger- 
many or some other land, or this law is not. found in Yucatan that we should _ 
A. I do want to make this point, that this suggestion is nots ; 
necessary baie this list of ours does indicate what works we have. _ 
Q. Why should you not file it in the public office? —A, I have filed a fsb 
of prices; we have circulated it throughout the country. a 
Q. I am not talking about what you circulate throughout the country, 14 4 
am asking you what real objection there is to filing lists of your works in the — 
Copyright office at Ottawa—A. I submit it is a very simple and easy matter 
for the music user to look at the sheet of music and find out from that sheet of — 
music the name of the author and the composer and the publisher, and look ate 4 
our list of members, as well. 
Q. He looks first at the publisher, and he knows, as you know, and I ‘finde 
and as the evidence before this committee has substantiated that that publisher | = 
is also in many cases including in his published list music which is not copy 
righted. Secondly, he sees the name of the author, but there is no biographical — 
index to authors to show when the author was born, or when he died, or whether 
he is living, or whether the work comes within the public domain under the = : 
50-year term. If you claim the right to impose royalties upon the people of 
Canada, why should you not state and assume responsibility for stating, by 
filing a list of op ies sah to which has been added their lists or Bese. works, — 
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the ordinary Canadian music user can apply to the Copyright office 
tain the works concerning which he is compelled to deal with you, and 
in respect of what works you are entitled to claim royalties? . 

_ Mr. Hawkes: If I may suggest— 

The Cuatrman: I am not asking you at all. 

Mr. Hawkes: I should like an opportunity— | 


a 2. The CHAIRMAN: We are hearing this witness, and if you have anything 
_ to say we will hear you later. : 
_-- -Mr. Hawkes: I should like to, on that particular point. 


Ss The CHAIRMAN: You have now no right to interfere at all. Let the witness 
give. his own explanation.?—-A. Passing on to another point— 

33 Q. Have you anything further to say about that?—-A. No, nothing further 
_ to say on that point. - 

___ Q. No further reason or excuse to give why you should not file such a list? 
_—A. Mr. Hawkes will reply to that point, sir; he will give evidence on that., 
ES Q. You are the executive head of the Canadian Performing Right Society, 
— and you profess your inability to give any excuse as to why you should not be 
compelled to file your lists at the copyright office here?—A. I have not confessed 
that inability. The thing could be done, but as has been stated already, it 
would be very troublesome, very laborious and an expensive matter, and we 
- feel it is not in the interests of music users, because there are other ways, which, 
in practice, have worked out in the other countries. However, sir, we would 
_be glad to consider it, to go into the question of filing a publisher’s catalogue. 

- Q. That is the whole story with regard to your objections, so far as you 
are concerned?—A. Yes. 

p.  Q. Well then, proceed.—A. In regard to the tariffs under which we com- 
- menced to operate in this country in 1925, Col. Cooper made a statement that 
those tariffs covered only 25 per cent of the works then being performed in 
this country. That, I say, is open to question because we have made tests 
of that matter and we found a very great number of our 2,000,000 works was 
_ being performed in this country. However, the tariffs were very moderate, 
_ British tariffs were and are very moderate, and always have been. 

_—-Q. Since you are dealing with the question of tariffs, will you permit me 
to ask you another question?—A. Yes. as 

~Q. I can understand the reasonableness of some of the objections made — 
against filing a list of tariffs in respect to each particular work, but your tariffs, 
as I have examined them, are tariffs dealing with the performance of works on 
a large scale. You have 2,500,000 works. You place a tariff upon the use 
“all of these works by broadcasters, and fix your prices under certain conditions 
r the whole list. You have tariffs dealing with the performance of all of these 
works, which are musical compositions, by the hotels for the entertainment of 
their guests. You have another scale of tariffs, which you impose upon exhibi- 
tions and fairs, under certain conditions. Now, what objection is there to 
filing with the copyright office, your tariffs, such as you prepare, which are the 
working basis of your operations?—A. There is no objection, sir. We have filed 
with this committee those tariffs. 

—- Q. Quite so, but I am dealing now with the Copyright Office——A. And we are 
prepared to file those tariffs with the Copyright Office. But may I say this, 
‘sir, that this society does not admit, and objects to the statement that it has 
imp osed those fees, or demanded them, and so on. We have always negotiated. 
-Q. That is a matter of discussion—A. I know it is. 

af —Q.1 know telephone companies do not impose their fees. They may 
otiate, but they are in such a position that the result of their negotiation 1s 


imposition sometimes.—A. It is simply a question of colour. 
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Q. Let me go one step’ further and ask you why, if you are Bese to. ies i 
those tariffs which are—I don’t know exactly the word—wholesale classifications, — 4 
but they are in the large, and they deal with not’one work, nor with twenty works — 
but 2,500,000 works, now, what reasonable objection can you urge against 4 
those tariffs being subject on complaint to the consideration and, if found — 
exorbitant, to revision by some independent tribunal—A. We take the Very 
simple position, sir, that we wish to have the exclusive right of managing our | 
own property and the right to freedom of contract, and we feel that that would — 
work out and nobody would have anything to fear. 2 

Q. Well, is there a combine or monopoly existing in Canada that. doe: 4 
not register ‘the same ground against any interference with the rates which — 
they fix—A. I canot answer that question, sir. 

Q. Is it not that the usual grounds eg by monopolies, or by combines. 
—A. You may know that, sir, I do not. “4 

Q. But that is your objection. —A. That is our objection. Colonel Cooper “a 
read into the record a letter dated October 10, 1931, at page 94, from myself to — 
him, and reply of October 14. This correspondence ‘dealt with the Musical Pro- om 
tective Society. He says that he had difficulties with us in these matters. a 

Q. Where is that.—A. Page 94, at the bottom. He says: a 


“T merely wished to show some of the difficulties which we have had.” 


I would point out, sir, that for six years al! of these individual establishments, or a 
associations of individual establishements had the opportunity to negotiate with Bs 
us, and we asked them, by repeated circulars, letters and interviews, to do so and 7 3 
they declined. The Musical Protective Society is a society which has no a 
property. It has no power in itself to contract, and it seems to be simply an a 
association for the defence of these music users. i 
Q. Yes, quite so—aA. So there is very good reason, if I may so. say, yk we) 
did not deal with that, in my opinion, is an irresponsible body. - 
Q. I see. Just allow me. For instance, I was impressed by what I heard — . 
when I was in Paris, and which was confirmed by Mr. de Montigny’s evidence ee 
this morning, that in Europe associations do exist for the supervision of the 4 
rights of authors which have not the same large powers vested in them as the 4 4 
Performing Right Society of Canada has; but why should you, having a.monopoly , 
of 90 per cent of modern music, refuse to hold a conference with the repre-— 4 
sentatives of the broadcasting companies, for instance, with regard to rates or 
conditions of the contract which you propose to make with broadcasting com-  — 
panies.—A. We have never refused, and in fact, we have had many inter- - 
views, as I have already said, with establishments. a 
Q. But we are dealing with this letter —A. And SeeRENSa and broad- _ | 
casting companies, See 
Q. But you say now that your negotiations will only be conducted dinsctly a E 
with the establishments requiring your licence. That is, you refuse to have a- 
conference with the representatives of the broadcasting companies, for instance, — : ; 
but you restrict your negotiations to each individual member of the association 
which Colonel Cooper represented.—A. I do not think you can have heard very 
clearly, sir, what I said. It is that we have always been prepared to negotiate — 
with ingondual establishments, or associations of individual establishments, who — 4 
are prepared and able to enter into solemn contracts; but we were not prepared 
to deal with the Musical Protective Society because it was not so able to enter 
into contracts. It did not represent anybody. In fact, at the meeting referred: | 
to by Colonel Cooper in the office of Mr. Atkinson of ‘the Toronto Daily Star, 3 
Colonel Cooper told us that he was not able to enter into contracts; the Musical — 
Protective Society was not a property holding body. May I say this, that ia 
organization was a “ heads I win tails you lose” organization. We would | have | 
been very willing indeed to have sat in with an association, with bay baey repre-_ 5: 
- 
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ng an association of these establishments, these music users, anybody wh 
authorized to contract with us. But the "were si pare. 
Bos co authorised. | y were DO; besgrane So ih es 
— Q. In other words, under that condition then, the Canadian Pacific Rail- 
way can only negotiate with you when it sends an officer who is prepared there 
and then by authority from the Board of Directors to enter into a contract with 
you.—A. No. What I am objecting to is the nature and character of the 
Musical Protective Society. And I say this to make it clear, that if. the 
Canadian National Railways, or the Canadian National Exhibition, and the 
Famous Players, and the fairs, and the C. P. R. if you like, had instructed 
the Musical Protective Society and given them authority to deal with us, we 
should have dealt with them. But the Musical Protective Society was not so 
authorized. 

ee By Mr. Bury: 
- . .Q. You mean to say, that in your view, the Musical Protective Society had. . 
no authority from the authors to represent them in negotiations. 


r ‘The CHAIRMAN: It is not “the authors.” 


” 


E> p 
. By Mr. Bury: 

= Q. Well, the broadcasting companies, to represent them in the negotiations. 
-—A. That was admitted to me by Colonel Cooper at that same meeting he 
referred to. — : 
The CHAIRMAN: He presented evidence from those members of his assocla- 
tion whom he may represent. Supposing a body oi individuals get together, 
they have a perfect right to authorize a certain number or one of them to nego- 
% iate with you, for the purpose of coming to terms for some or all of them?— 
A. Quite so, and I think that you would meet those people in those cireum- 
stances provided you felt that they were acting in good faith and that they 
wished to contract; but our experience in six years with these same gentlemen, 
and we had many conferences with them throughout the six years, was that 
they did not wish to contract. 


* Baby MreBury - : 

> .Q. But you say they could not contract. But could not they represent 
- those who can, and negotiate with you to fix terms and then report to their 
_ principals.—A. They could, but we had no word from their principals, and they 
could show no word from their principals. 

a The CHarrman: I think the attitude is shown anyway. 

Mr, Cuevrrer: Would it not be a good thing to ask Colonel Cooper whether 
at that sitting he was clothed with such authority as to bind. 

4 =e The Cuairman: If Colonel Cooper wants to give any evidence with regard 
— to that let him give it later. 

m:2The Witness: With the Toronto Daily Star and the Canadian National 
Railways we have had negotiations throughout a period of years, and both 
these and other organizations have said that they would not contract with us 
until we were placed under eoverpment regulation. We have always taken the 
_ position, sir— 

~~ By the Charman: | 

--  Q. You say that there were some suggestions to that effect?—A. Yes, sir. 
I wish to make our position clear. It is this, that we were always perfectly 
ready to go to Ottawa and state our pesition, but we said to those music users: 


Why should you refuse to obey the law now such as it is. 
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Ae Were they disputing it? Did a the aeden in ‘dhe Pertor in 
Society case decide that they were not compelled by law to negotiate with yc 
—A. It said nothing of the sort, sir. It simply said we could not maintain j 
action in court. =~ s 
Q. That is quite so, and if you had no legal interests which — you “could “~* 
maintain in court, why should they negotiate with you?—A. We had propertag f 
that was given to us by the government. — aa 
A) You were unable to compel payment to you of royalties, or charges 0: 3 
any kind under the law?—A. Why, as one or two organizations said, for instance, — 
the T. Eaton Co. has said that they would not take advantage of a + technicality Be 
by using your property, and they paid for it. : 
Q. Why, in the Province of Quebec, in which I live, there are a score ofe 
companies manufacturing intoxicating liquors from day to day, and why should : 
I negotiate with them for the purpose of purchasing intoxicating liquors, i 
under the law of the Province they cannot lawfully deliver or lawfully enforeem 
payment or compensation—A. Well, I may have very, very peculiar views — 
on the matter, sir, but, speaking for myself, I would say that I am perfectly — 
willing to pay a fair and not unreasonable price for another man’s property — 
even if he is by some technicality of law debarred from enforcing his right. 
Q. Quite so. Do they not attach to their refusal to pay a demand for 
regulation, that is, as I understand their position, they think that, in case a 
difference arises with you as to what is a proper compensation, there should — 
be an independent tribunal, by agreement for arbitration or otherwise, to whic 
an appeal could be made to determine whether your demands are reasonable ?— 
A. Well, Mr. Atkinson admitted to me that our tariffs—not demands, our tariffs— 
were reasonable, and he said it was simply a matter of principle with him, — 
that he would not negotiate with us until we were under government regulation 
I said, pay those reasonable tariffs meantime and let us settle the other question : 
later, but they refused. a 
Q. Just one moment. Is it not a fact—I do not wish to submit the whole 4 
record—but is it not a fact that in the evidence before the committee in the 
British House of Commons it was shown that your British Performing Right 
Society had entered into contracts for short terms, and at the expiration of thos 
contracts higher rates were demanded, which, in many cases, were regarde 
by at least the users as exorbitant—A. W ell, sir, there were some increases 
asked for by the British Society, but those increases were asked for ony after 
there had been very considerable accession to the membership for one thing, and — 3 
only after there had been accessions of many other affiliated European societies. | 
Q. That to my mind represents a valid consideration in support of 1 increasing | a 
your royalties and charges, but is not conclusive as to whether the increases — 
which you demanded under those circumstances, you holding a monopoly, 
should not be submitted, in case of dispute, to some independent tribunal or t 
arbitration—A. As Mr. Hawkes could show you in detail, he having knowledge ~ 
of the operation of the British Society, those so-called demands were merel} 
the ideas of the British Society as to the increased value of their repertoire. 
Q. Why do you refuse feed to submit your prices to arbitration, or to the 


ba 


music user, why should there not be some Hie fribural to whieh a < 
as a monopolist with 90 per cent of all modern works in your control, should — 
submit your charges. 


By Mr. Bury: 


@. Is not the position this, that just ‘because your siciely= canes it 
a fact—has never over-charged and, in your opinion, never will over-charge, ' 
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there should be no statutory overriding authority to regulate or prevent 
ges by your successors or assigns, or anybody els may 

4 is not that “it.—A. Well, the ce te ee anes ae 
Q. I mean to say, I put it up to you, is it an answer that because a particular 
association: at a particular time up to the present time has never abused its 
tr emendous powers, is that a reason why there should be no statutory limiting 
4 of these powers—A. That is a fair reason, sir, yes. And J say that we have also 
a reason, because we wish to retain our right to freedom of contract. ; 
___ Q. Well, but everybody wants that.—A. Because we do not know that these 

rates to be fixed would be fair and reasonable. 

__ Q. I know, but then on the other hand neither do the people of Canada know 
that the rates you propose to fix would be fair and reasonable. It cuts both ways. — 
_—A. Music users do, and they are very powerful bodies and well able to look 
after themselves. However, we are subject to the law of supply and demand. 


a ~The CuarrMANn: That has been an issue, I am afraid, in Canada for many 


a By Mr. Irvine: mi 

_ -Q. Apart from the fact that vou do not like to have your prices supervised 
_ by any authority, which may affect your dignity somewhat, do you anticipate any 
— real trouble otherwise—-A. We do feel this: that during the past six years there 
has been stirred up against this society a lot of antagonism, and that antagonism 

~ has found expression, might I say, public expression, in this proposed Bill. There 

p18 a very considerable demand throughout the country that we should be 

regulated. That has been stirred up-by the music users, and J submit that when 
our tariffs came before some governing body that same thing would go on and 

opposition to us would be stirred up. We might be misrepresented and we have 

very little, in fact we have no political influence in this country; but the music 

users have a great deal, and they have used it. 


> By Mr. Bury: 


— Q. Do you not think the antagonism and suspicion to which you refer might 
_ be allayed and removed if the provision mentioned was enacted and the danger of 
excessive charges removed altogether? Don’t you think that would do more than 
anything else to allay the source of danger —A. Well, I am afraid I am not able 
_ to make any suggestion on that, sir. 

By the Chawrman: 

— Q. Are you dealing with us with perfect frankness when you say that you are 
not able to make any suggestion? We would like to have some suggestion from 
“you. This committee, if I understand the tenor of the views entertained by it, 
~ are asking you for some suggestion by way of compromise which would be fair to 
~you.—A. Well, sir, we appreciate very much what you say, and [ shall discuss 
the matter with my associates. 


ce e+ 
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ee By Mr. Chevrer: 

_Q. When could you let us have the benefit of that? We cannot hold this 
~ committee open indefinitely. I am not saying that in any hostile way.—A. You 
see, we have interests in European countries, and they have taken the position 
‘that they object to this as not being in accordance with the convention, 

—  Q: The only point I wanted to make was, in view of what you said, I 
‘would not want to form an opinion without having had the benefit of that 
‘suggestion, but if it is going to take a long time in coming, we may have to do 
omething without the benefit of that suggestion —A. Well, I have no suggestion 
my mind, but if anything should occur to me—I am not at all hopeful—I 
ll be glad to place it before the committee. 
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Hon. Mr. Rinrrer: I understood the ies to. gay a ‘inate: ago ora hee iy 
considered this Bill was an expression of antagonism ee 2 the enon hes % 
represents. Did I understand the witness propery: ee 

The Witness: Yes. ~~ - . sae BP a 

Hon. Mr. Rinrret: Well, I am not ee a for the ce vanneny but as a 
member of this committee I certainly say I cannot admit that. : a 


Mr. Irvine: What is that. : 
Hon. Mr. Rinrrer: I understood the witness to say that he considered that i: 
for a number of years antagonism had been accumulated against the company 
he represents, and that this Bill was an expression of said antagonism. — Re 


The Wirness: Perhaps antagonism was an unfortunate word, but there fae a 
been a strong demand throughout the country that we should be kept i in a box, a 
that is, section 40, or regulated, simply because they do not wish to pay our 
fees. ae 
Hon. Mr. Rinrrer: Well, I did not want to let that pass unnoticed, that is “9 
all. : . ‘ 

The Witness: That is so... ° ae 

The CuHarrMAN: I would like to refer for just one nee to another: matter. — 
I tried to find the evidence a moment ago, but I was unable to find it. In the ~ 
evidence given by a representative, as I understand, of the Performing Rights — 
Society, on the 12th March, 1930, before the British ‘Committee, this statement an 
is made with respect to the English Society: or 


The composer or author assigns his right in all his work, the aoe es 
invested in him, or which he shall thereafter acquire, to the society for = 
the period of his membership. If a case arose where we have to take — 
action in regard to that particular assignor’s rights, we should then go 
into the matter, and see the title is in order before advancing a claim, but 
the sgsionment itself is in general terms. It is an omnium- gatherum hee 
assignment—a general assignment. The assignment is there, and it — 
speaks for itself. he 

The assignment having ee handed in then the witness proceeds: wy 
nee bey”? eine is, the authors who make this assignment to your company, 
the Performing Rights Society: big 


They prefer to vest the society with the right of control and not 4 
actually to assign the performing rights. It i is a technical matter: it was — 4 
decided that it was sufficient; and since that time in cases where the 
publisher has not done it, any action which has to be taken has to be — 
taken, of course, in the publisher’ s name, if he is the owner of the copy: 
right. 


That is the English practice. Then it goes on to say: 


The composer of his own free will joins this society which is, for alla Ng 
practical purposes, a trade union of publishers, authors and. composers. 3 


That is the description given of your society. Now, that trade union o 
publishers, authors and composers, according to your statement, controls 90 per 
cent of the modern music and, as you frankly admit, there is a widesspread — 
demand in this country that such a union, combine or monopoly, whatever you 
call it—I do not wish by the use of those w rords to appear to criticize or condemn 

—should be subject to regulation, and we will be very pleased indeed—I speak i 
I think, for all this committee—to receive from you any practical suggestion — 
_ whereby some reasonable regulations could be made effective so as to appease : 
the public opinion which finds expression, to a certain extent, in this Bill; > 9 

The Witnes: I won’t take up the time of the committee, sir, but I. simp! Yo 

say that in our memorandum C page 9, we have replied to that charge of 

monopoly. i a Hits 
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E m ue By the Chairman: es . 
4 Qi know you have replied, but you have made no practical suggestion, 
as I understand it—A. Quite so. And, incidentally, may I mention that the 


¥ 
~ 


courts in England have found that there is no monopoly or trade union in the 
ritish Society. | | | 
a Q. Well, I can hardly accept that.—A. I can file the judgments. 
Aa —Q. Ido say this, that a committee of the House of Commons, who thoroughly 
investigated your company in the way no court has ever done expressed a con- 
trary opinion —A. I can file the Judgments of the Courts of England. 
_ Mr. Bury: What you mean is this, I take it, that they found you have not 
abused the monopoly. They could hardly file against the existence of a 
‘monopoly, but they are two different things. A monopoly actually exists. 
They surely could not find a monopoly did not exist, but they may have found— 
3 do not know I have not read their findings--that you did not abuse it. 
‘The Wirness: May I just read from this judgment: 3 
ae -_- It is not unimportant to observe that the exclusive right of “perform- 
ing a musical work conferred by the Copyright Act, 1911, upon the author 
_or’publisher of such work is a peculiar right of property. It is not like 
ordinary subjects of commerce which may be produced by any manu- 
facturer where the public are interested that the prices should be regulated 
by fair competition in the open market and not by a combination of 
manufacturers who maintain prices at an artificial level. It is essentially 


Bk : a privilege or monopoly right conferred by statute to encourage invention 
and thereby to benefit the public by addition to its stock of original works. 
‘The value of the right depends upon the effective prevention of its infringe- 


- ment by unauthorized persons. A single author or publisher is greatly 
_ handicapped in the protection of such a right. He has at best but 
imperfect means of discovering acts of piracy, and their suppression, if 
a they are discovered, by action in Court may involve him in pecuniary 
expenditure which he cannot face. A combination of authors and publish- 
; ers is therefore almost a necessity for the reasonable enjoyment of such 
ee rights. 
-T have quoted from the judgment of Lord Hunter, delivered on 7th December 
~ 1921, in an action brought by the Performing Right Society against the Edinburgh 
_ Corporation and others, (1922 S.C. 165). 
" Mr. Bury: That does not give the point. That simply states you have 
got a monopoly of monopolies. Every copyright is in itself a monopoly, and you 
have got a monopoly of monopolies. 
-- ‘The Cuairman: [am simply speaking for myself, but I think I know some- 
thing of the tenor of the views of this committee, and we are disposed to accept 
your suggestion that by such association or a co-operation among authors and 
“composers and owners of copyright in such musical works may be very very 
beneficial, may be very advantageous to such authors, composers and publishers, 
but this judgment emphatically states that you are a monopoly.—A. No Sir. 
It says we have the copyright, I think. 
' _ Q. This is essentially a privilege or monopoly right conferred by statute? 
—A. It is a copyright. | | 
— Q. Quite so. It is essentially a privilege or monopoly right conferred by 
-statute?—A. On one work. ae 
 Q, It is a monopoly or privilege conferred by statute upon an individual 
owner or author?—A. Right. | 
 Q. But you—your company is a super-monopoly. In your company — 
thirty thousand men have joined together and vested in your company the 
right to deal for the whole thirty-thousand, so that when, in the ordinary course, 
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absolutely; I would say further that there are three thousand theatres f 
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a pone tae company approaches you, you say, “our ieee ae ihe us g 
the works to the number of two and a half is or three million of these — 
thirty thousand authors are granted to you wholesale for a certain price whic! q 
we fix.” Now, that is new. That super-monopoly or combination which you 
represent is a combination of two million five hundred thousand little monopolies — 
which are created by statute. We do not want to interfere with the author, 
we do not want to prejudice the author; but we do desire to arrive at some — 
mode or method by which we can regulate this super-monopoly of performing — 
rights which, by virtue of an international combination, is not found in any 
other trade?—A. We appreciate, Sir, all that you have said; but let me make — 
one point: we must associate in order to protect. q 

Q. The evidence given by the young lady yesterday, Miss Sillcox, tended 
to establish that. I thought it was very helpful. Is there anything fusiher 2 
—A. I just wish to correct, briefly, one or two statements of fact. Mr. Cooper — 
on page 96 quoted from the C.E.A. Report—that is the Cinematograph Exhibi- ; 
tors Association of Great Britain—that the society had asked for an increase ~ 
of 600 per cent. The fact is that the society was. given an increase of 149 pe 
cent. I just wish to place the facts on the record. 


Q. Now, is that something within your own knowledge?—A. eo Sir 


that association and that the average fee—the average of the increased fee i 
ten pounds per annum, fifty dollars. The British system is to introduce : 
ereater measure of orading. In this country the American practice applies; — 
that is, a flat rate per seat; but in Britain they introduced not only the seat 
factor but also the value of the seats, so that there is, perhaps, a greater charge | 
on the largest and wealthiest concerns, and a smaller one on the little fellow. 
And I will say this, Sir, that the largest maximum fee of £312 is a mis- “state-_ — 
ment—that the society vets only £200 from the largest. E. 

Q. The mere statement as to what was alleged to have been charged “a 
stated in the Cinematographic Weekly of March 20, 1930, did not affect my — 
mind at all except that it referred to an increase. The arguments which you — 
used would appeal to me very strongly if I were a tribunal sitting to decide — 
as to whether you were justified in making that increase, but your answer does 
not approach the critical question as to whether such a tribunal should not 
be established?—A. Well, Sir, but I have the right to answer this statement — 
that we have demanded. these fees. I may simply say that this large fee 
amounts to only $4 a day on a house capacity value of $6,000 a day. a 


Q. That would appeal to me very much if I were sitting as a tribunal. a 


Hon. Mr. Rinrret: There is nothing in the Act to prevent the societ: 
from making it higher. 


The Cuarrman: Nothing at all. Now, have you any further evidence? 


The Witness: Yes, sir; one or two points—one point—I think, regarding — 
Mr. Blake Robertson. Mr. Blake Robertson—I cannot find it in the evidence— 
but I made note of it yesterday, said that this society offered our general licence _ 
all or nothing. I wish to say that that is not the case, and I wish to say that on 
the 21st of ie Sail 1927, we offered the Canadian National Railways a unit — a 

charge contract so much per work. On the 7th of May, 1927, we offered a 
similar unit charge contract per work to the Canada Steamships Conpenaal | 
On the 30th of October, 1930, over a vear ago, we offered the same kind of — 
contract to the Canadian Pacific Railway, and we have always been prepared 
to give such a contract wherever it was wanted. ee 


The CHAIRMAN: I-am glad to hear that; but, of course, the general tariff j 
as submitted in the case indicates that you are urging a general, all- -compre- 
hensive contract covering all the works you control. But if you can ener 
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the 4 one day a unit contract, to the C.P.R. another day a unit contract, 
and to o the Canada Steamship Lines on another day a unit contract, why are 
yo a unwilling. to file your unit contract prices with the Copyright office? 
a: The Witness: We are unwilling to file unit contract prices of three mil- 
i on works, but we do say to the Canada Steamships and others, “we will offer 
you a price of so much per minute of performance of any or our works,” so that 
th ey will only pay us for what they actually use. 
The CHAIRMAN: Now, we are getting back. I misunderstood you as to 
a unit prices. Now, what I understood is that you varied vour offer to them to 
a extent that they can perform any or ali of your two million five hundred 
= 1ousand works, but that the compensation which they would have to pay 
- would be fixed on the basis of the time which they consumed in the performance 
pol the works selected by them? 
_ The Witness: Yes, that was a practical method of working out that 
4 Siatter, There is just one matter I would like to correct in my own evidence. It 
i s not an error in effect. 
ihe Cuamman: What number of the record are vou speaking of? 
The Witness: Number two. On page twenty-one I said—first of all 
there is no error, I think, in the reporting. I said there were ten thousand 
shares: of no par value. Yes, that is correctly stated. You asked me, “well, 
how much has been issued”? I said, “we have issued 2,000 shares,’ I was 
thinking of the position before the reorganization which took place last year. 
| Piast year when we reorganized and admitted the American society it was ar- 
ranged to issue the whole of the share capital, and each society holds 5,000 
eres 
ee ~ The CHarrMan: The correction is that you have issued 10,000 shares, 
5,000 of which now issued to the American Society, and 5,000 shares are now 
_ Ass ssued to the Performing Right Society of England? 
The Wirness: That is so. And the final matter—there is one other 
little matter to correct, this is on page 9. As Mr. Ernst, in cross examining, 
1 sugested, I should have said, “that publications would not include gramaphone 
records and other mechanical contrivances.” 
_ The Cuatrman: 1 think that the report as far as I have read it has been 
- vel , fairly made. Reporters do make mistakes, but I think the report has been 
= very well done. 
— - The Witvess: It has. m 
Ci Mr. CUEVRIER: I agree to that. 


< 
- 


at The committee adjourned, to resume at 4:00 o'clock. 
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AFTERNOON SITTING 


On resuming at 4 p. m. 


| The CHAIRMAN: Gentlemen, I ancukerana before we beak argument Mr 
Hawkes wishes to make some statement. a 


Mr. HAWKES: Yes, sir. 


RatpH Hawkes, called. 3 | a 
The CHarrMAn: You are still giving evidence under oath, Mr. Hawkes. | 3 
The Witness: In connection with the statement that ite user could not 
find out what music is controlled by the society, I have already stated in evideneam 
we issue lists of publishers, and it has also been stated that the user may know 4 
what music is copyrighted. 
7 Now, on every piece of music that is s published, in almost I suppose 99- 9 
per cent of the cases, full details as to the date of copyright and name of the 
publisher, and the origin of the work appear on the publication, and therefore — 
it is quite within the ability of the user to know that the work is copyrighted, 
and if he sees the publisher’s name on the bottom of the work, as I have already 
stated it appears there, he can very well, by referring to the list of publisher 
members which is issued and circulated by the society, find out that is -con-- 
trolled. 
By Mr. Bury: 
Q. There is no application on the front for that information?—A. There | 
is an application, because every work other than those of American origin, haved 
to print the date of their copyright in order to secure copyright within t 
United States; on works of American origin,— 


. By the Chairman: “ é 
Q. Why, if you can give that information aan ane to all inquiries, : 
should you not facilitate the giving of information by filing your lists with the 
Department of Secretary of State in the Copyright office —A. Filing o 4 
catalogue?. 
@. Suppose you file— A Publishers’ catalogue? 
Q. Yes.—A. Filing publishers’ catalogues would simplify’ the situation, 
erant you. pr 
Q. If you would take the trouble from time to time to draw a red Hie 4 
through those names in the publishers’ catalogues of the works whose copy 
you do not control or in which no copyright subsists?—A. I understand sir. 
Q. Supposing we decide to facilitate your filing of lists, and in order to do ‘ 
that we were to go so far as to provide that you can file amended publishers” 
lists, what objection is there— A. Amended publishers’ catalogues? i 
Q. _Yes.—A. I do not think there would be any practical objection to ling 
publishers’ catalogues as they are at present printed. We could not, of course, 
control different publisher members, because they print their catalogues in vu 
shapes and sizes, and different language. Ea 
Qe. You would have to cuarantee that copyright subsists in the works whic ch 
are ance ae in ae Ce tore | We can ae accept the nore cura 
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_ Q. You virtually adopt that catalogue and send it in as y 

: purpose of filing with the poet A. Yes. Maclin: 
-Q. What objection is there to that?—A. I do not think there would be any 
_ practical objection to sending in publisher catalogues as they are at present 
printed. . 

os By the Chairman: | 
 Q. Then you would put the burden upon the Copyright office of arranging 
these catalogues and—-—A. Classifying them. 

Ss Q. You seem to think it would be a tremendous burden for your company 
_ todo it. A. We have French, German, Spanish, Portugese, and all sorts to deal 
_ with. It is a considerable task. That is all I have to say. I wished to make 
that point clear. ; 

~~ Q. May I ask you this? It is purely a hypothetical question which came 
to my mind. There is one clause in our statute to which frequent reference is 
made by those who are discussing copyright with me, and that is subsection 3 
of section 20, which provides: “ In any action for infringement of copyright in 
any work, the work shall be presumed to be work in which copyright subsists, 
and the plaintiff shall be presumed to be the owner of the copyright.” That is 
the presumption of law made under the statute} Now, it has been suggested to 
me that, except as to the author’s original title, that presumption should only 
_ prevail in case the’ assignment of the author’s title to the copyright is registered 
» under our statute; that is, it has been suggested that registration be optional, but 
that, if you as transferee do not register your assignment you should lose that 
~ presumption and be compelled, in a case in which your company is plaintiff, to 
prove your title to the court. If it is registered, why then the presumption would 
_ be in your favour, that the title was vested in you as plaintiff. And in discussing 
that with the lawyers they suggest that when your company comes into the courts 
to sue as plaintiff, the mere commencement of a suit and the assertion of the claim 
by your company should not be sufficient to establish for you a clear pre- 
 sumptive title. They suggest that the ordinary method of civil suit whereby 
the defendant can demand production of documents and issue a commission of 
into the validity of documents and that sort of thing, is not effective inasmuch 
as there is a clear statutory presumption in your favour; simply because you 
have commenced a suit, that you are the real owner and that your title is 
- valid. And I was wondering whether some of the difficulties which we had 
might not be obviated were we to consider an amendment to that section, to 
state that the work shall be presumed to be a work in which copyright sub- 
sists, and that the plaintiff, other than the author, if his title by assignment is 
registered, shall then only be presumed to be the owner of copyright. Perhaps 
you would like that discussed by your legal adviser? 

ec Mr. Hawkes: That is a legal point. 


: The CuarrmMan: That is all. There is no further evidence. 


s) 


APPENDIX 


_ This Indenture made the 15th day of February, 1926, One thousand nine 
hundred and twenty-six between the Performing Right Society, Limited whose 
_ Registered Office is at Chatham House, 13 George street, Hanover Square, in the 
county of London (hereinafter referred to as “the Assignor”’) party hereto of 
_ the one part and the Canadian Performing Right Society, Limited whose 
_ Registered Office is at 1405 Royal Bank Building, Toronto, in the province of 
_ Ontario (hereinafter referred to as “ The Assignee”) of the other part witnesseth 
~ that in consideration of the covenant by the Assignee with the Assignor here- 
 inafter contained the Assignor doth hereby assign unto the Assignee first all that 
_ the right of performance in Canada of the music of each and every song or 
~ musical work not being a musical play the right of performance in Canada of 
~ which now belongs to or shall hereafter be acquired by or be or become vested in 
_ the Assignor during the continuance of this agreement and secondly all that 
4 part (being so much) of the right of performance in Canada of the music of 
each and every musical play of which such part of the right of performance in 
_ Canada now belongs to or shall hereafter be acquired by or become vested in the 
 Assignor as well enable the Assignee lawfully to perform or authorize or forbid 
the performance of separate numbers fragments or arrangements of melodies 
or selections forming part or parts of each such musical play but not the 
- peformance thereof in its entirety or any substantial part thereof as a stage play 
~ which last mentioned right is hereby expressly reserved by the Assignor all which 
premises first and secondly hereinbefore described and hereby assigned or 
expressed and intended so to be are hereinafter collectively referred to as the 
said performing rights and are to be held by the Assignee for the period of this 
agreement as hereinafter provided and the Assignee doth hereby convenant with 
% the Assignor that the Assignee will during the continuance of this agreement 
~ make all reasonable efforts to collect all sums properly payable whether by way 
of royalty damage costs of suit or otherwise in respect of the performance in 
is public of the said performing rights and pay over at the end of the Assignee’s 
financial year the moneys so collected less such working expenses as may have 
; been submitted to and approved by the Assignor and less any sums which may 
have properly been placed to the Assignee’s reserve fund in accordance with the 
E _Assignee’s by-laws and the Assignor doth hereby covenant with the Assignee 
that the Assignor shall and will so long as this agreement shall continue to 
~ execute and make all such acts deeds powers of attorney assignments and 
assurances for the better or more satisfactory assigning or assuring to or vesting 
in the Assignee or enabling the Assignee to enforce the rights hereby expressed 
to be assigned or any of them as the Assignee may from time to time reason- 
~ ably require and the Assignee further covenants upon the expiration of five years 
from the date hereof or at such earlier date as may be appointed by one calendar 
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ment made this 21st day of May, 1930, between American Society of 


my ers, Authors and Publishers, and unincorporated association consisting 

ore than seven (7) members, having an office at 1501 Broadway, City 
County and State of New York, United States of America, hereinafter desig- 
‘ne ted as the “ Licensor” and the Canadian Performing Right Society, Limited, 
a corporation organized under the laws of the Dominion of Canada, Province 
of Ontario, having an office at 1405 Royal Bank Building, City of Toronto, 
Province of Ontario, Dominion of Canada, hereinafter designated as the 
“Licensee,” as follows: 


1. The Licensor grants to the Licensee the exclusive right to licence, in the 
_ Dominion of Canada, the public performance of non-dramatic renditions of the 
separate musical compositions, such rights of public performance in which, 
now belongs to or shall hereafter be acquired by or be or become vested in the 


_ Licensor during the term of this agreement. 


(a) Oratories, choral, operatic or dramatico-musical works (including 
» plays with music, revues, anc ballets) in their entirety, or songs or 
other excerpts from operas or musical plays accompanied either by 
an words, pantomime, dance or visual representation of the work from 
which the music is taken; but fragments or instrumental selections 
from such works may be instrumentally rendered without words, 
dialogue, costume, accompanying dramatic action or scenic accessory, 
and unaccompanied by any stage action or visual representation (by 
motion picture or otherwise) of the work of which such music forms 
Be a part. : 
~ (6) Any work (or part thereof) whereof the stage presentation and singing 
fe. rights are reserved. 


8. The Licensor reserves the right at any time to withdraw from its repertory 
and from the operation of this licence, any musical work. 


4, All rights not specificaliy granted in the works herein embraced, are 
hereby reserved and excepted from this agreement and may be freely exercised 
in the territory herein embraced by the owners thereof, free from any claim 
with respect thereto on the part of the Licensee. 


a af 5. In consideration of the licence herein granted, the Licensee agrees to 
pay to the Licensor a sum equal to forty-five per cent (45%) of gross income 
- from all sources of the Licensee, less its operating expenses other than such 
. orty-five per cent (45%). 

Such sum shall be determined and paid during the term hereof as follows: 


First period from the date hereof to Jan. 5, 1931; 
— Second period from Jan. 5, 1931 to Jan. 5, 1932; 
Third period from Jan 5, 1982 to Jan. 5, 1933: 
Fourth period from Jan 5, 1933 to Jan. 5, 1934. 


a ‘The Licensee shall furnish to the Licensor a proper accounting, and simul- 
taneously therewith make payment due to the Licensor, as shown by such 
accounting, within thirty (30) days after the end of each of the above men- 


tioned respective periods. 


: BA, 2. This licence shall not extend to or be deemed to include: 


6. The Licensee agrees to use its best efforts to collect all sums properly 
able, whether by way of royalty damage, costs of suits or otherwise in 
spect of the use of the performing rights therein oranted to the Licensee In 
territory herein embraced. a: 


eae 
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- Agreement ee this twenty- fourth day of July, One Thousand Nine 
Giundred and Thirty between The Performing Right Society, Limited, whose 
Registered Office is at Chatham House 13 George Street Hanover Square in the 
County of London England (hereinafter designated as the “Licensor”) and The 
( Canadian Performing Right Society, Limited, a corporation organized under 
4 the laws of the Dominion of Canada, Province of Ontario, having an office at 
1405 Royal Bank Building, City of Toronto, Province of Ontario, Dominion 
; of. Canada (hereinafter designated as the “Licensee”’) as follows:— 


a 1. The Licensor grants to the Licensee the exclusive right to licence, in the 
- Dominion of Canada, the public performance of non-dramatic veneitiens of the 
"separate musical composition, the rights of public performance in which are now 
controlled by or belong to or shall hereafter be acquired or controlled by or be 
or become vested in the Licensor during the term of this agreement. 
a 

: 2. The Licensor reserves the right at any time to withdraw from the oper- 
ation of this licence, any musical work in its repertory. 


3. All rights not specifically granted in the works herein embraced are 
_jhereby reserved and excepted from this agreement and may be freely exercised 
in the territory herein embraced by the owners thereof, free from any claim 
with respect thereto on the part of the Licensee. 


a 4. In consideration of the licence herein granted, the Licensee agrees to pay 
to the Licensor a sum equal to forty-five per cent (45%) of the gross income 
; “of the Licensee from all sources, less its operating expenses other than such 
4 - forty- -five per cent (45%). 

Such sum shall be determined during the term hereof as follows: 

First period from Jan. 6th 1930 to Jan. 5th 1931; 

Second period from Jan. 6th 1931 to Jan. 5th 1932; 

Third period from Jan. 6th 1932 to Jan 5th 1933; 

Fourth period from Jan. 6th 1933 to Jan. 5th 1934. 


2 The Licensee shall furnish to the Licensor a proper accounting, and simul- 
taneously therewith make payment due to the Licensor, as shown by such 
accounting, within thirty (30) days after the end of each of the above mentioned 

: Pespective periods. 


= 5. The Licensee agrees to use its best efforts to collect all sums properly 
payable, whether by way of royalty damages, costs of suits or otherwise, in 
Yr espect of the exercise of the rights herein granted to the licensee in the territory 


herein embraced. 


. 6. The Licensor agrees from time to time, during the term hereof, to execute, 
m Beaks, acknowledge and deliver all such acts, deeds, powers of attorney, assign- 
puts assurances and other documents as may be Sc aeonahie proper, necessary 
or expedient to vest in the Licensee the rights herein embraced and to enable the 
I jicensee to enforce such rights. 
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- Performing Right Society Limited was 
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ASSIGNMENT OF CANADIAN PERFORMING RIGHT ~ 


- Know All Men by These Presents, That for and in consideration of he sul m 
of One Dollar ($1.00) and other aoe and valuable considerations received from 1; 


(Hereinafter called the ‘“Assignee”) the indo eee aces called the | 
‘“Assignors’”’) do hereby bargain, sell, assign, transfer and set over unto the: 
Assignee, its successors and assigns, fo the period from the date hereof until 
December 31, 1935, that part of the Copyright in the es of Canada in 


certain Musical’ VW ork “entitled... - oui ce ee ee ane ee “ig ag en ce ens 


eeeeveereee ee eee ete er ee ee ee eee eh hl Oh hh Ow ba Ye ee Tee Tee ee eee eS J Me Ya ae me YO eet J J ee et Se 


og SG Man ate eg OR , consisting of the sole right to perform the sai 
Musical Work in public throughout the Dominion of Canada, together wi 
the right to the Assignee to register its ownership of the said right to perfor 
the said Musical Work in public and this Assignment, the Author of the wor 
of the said Musical Work being the undersigned.................... owe 
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when the aforesaid words were composed and writen, and the Composer 
the music of the said Musical Work being the undersigned. ets!) 4 


Cibizen olor subyech). Olean. Weta eee oe eee vere 


when the aforesaid music was composed and prion ana the Publisher of t. the 
said Musical Work Poe the undersigned. . 
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pie a: House or Commons, CANADA, 
as 0 Tugspay, June 2, 1981. 


e Select Special Committee appointed to consider and report upon Bill 
n Act to amend the Copyright Act, RS.C. 1927, c. 32, begs to present 
ing as a Second Report:— : aia 
Committee has duly considered Bill No. 4, An Act to amend the Copy- 
, RS.C. 1927, c. 32, and has agreed to report said Bill with amendments. 
- the convenience of Parliament, the Committee has agreed to reprint 
ll in its amended form. A copy of the Bill reprinted as amended is here- 
i submitted, as is a printed copy of the Minutes of Proceedings and Evidence. 
: Committee recommends that the Orders of Reference, Reports, Pro- 
nd Evidence taken, be printed both as an appendix to the Journals of 
ise and in separate blue book form, 500 copies of the latter form to be 


the English language and 200 copies in the French language; and that 
; Order 64 in relation thereto be suspended. ae 

\ll of which is respectfully submitted. | 
ee C. H. CAHAN, 
: : Chairman. 


us 
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MINUTES OF PROCEEDINGS 


COMMITTEE Room 268, 
Fripay, May 22, 1931. 


snare to adjournment, and notice, the Committee met at 10.30 a.m. 


Members present: Messrs. Bury, Cahan, Chevrier, Cowan and Irvine.—o. 


aes Mr. Bury in the Chair. 


4 


| ae of Ce of meetings held on Thursday, May 21, were taken 
: rea 
Hon. Mr. Cahan in the Chair. 


a a Mr. ‘Arthur W. Anelin, K.C., Toronto, of Counsel for Canadian Feros 
Right Society, resumed and concluded his address to the Committee. 


Ee The pee adjourned until 4.00 p.m. this day. 
eg 


bas McEVOY, 
Clerk of the Committee. 


AFTERNOON SESSION 


hae ys ComMMITTEE Room 268, 
% cat oe Fray, May 22, 1931. 


aa 
: 8 _ Pursuant to adjournment, the Committee convened at 4.00 p.m. 


oe “Members present: Messrs. Bury, Cahan, Chevrier, Cowan, and Irvine —5. 


ae, | Hon. ‘Mr. Cahan in the Chair. 


a Mr. R. C. H. Cassells, K.C., Toronto, of counsel for Canadian Performing 
ae Right Society, submitted ’ suggested amendments to subsections 2 and 3 of 
a - section: 10 of Bill No. 4. 

a Mr. Arthur J. Thomson, K.C., Toronto, of counsel for Motion Picture Pro- 


bier and Distributors’ Association, addressed the Committee. 


i. Mr. R. C. H. Cassells, K.C., was heard in reply. 
“The Committee adjourned until Tuesday, May 26, at 10.30 a.m. 


an ; E | ; T. L. McEVOY, 
eee Clerk of the Committee. 
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“Tuuspay, ‘May 26, “181. 
Parcusnt to adjournment, and notice, the Committee met at 10.30 a. m. 3: 


Members present: Messrs, Bury, Cahan, Chevrier, Cowan, eoatics and 
Rinfret.—6. ee 


Hon. Mr. Cahan in the Chair. : 
The minutes of proceedings of Friday, May 22, were taken as ae 


The Chairman read a letter from Miss Luise Sillcox, secretary, The Authoré’- 
League of America, in which she makes certain observations with reference to the 
testimony she gave before the Committee on Wednesday, May 20. 


Ordered that this letter be printed in the Appendix to the Minutes of 
Evidence and appear therein as Exhibit “ AA6”. 


The Committee considered Bill No. 4 generally and discussed Sgro | 
- amendments to the following sections of the Bill: sec. 2, ss. (1) (vis sec. 4 ace ; 
sec. b; sec, 0; sec, 7; sec. 8; sec. 9; sec, a sec. 11. 


Progress reported. ; ; ‘ . 
Committee adjourned until Thursday, Mee 28, at 10.30 a.m. 


Ai i McEVOY, 
Clerk of the. Committee. 


Room 268, 
; THURSDAY, May 28, 1931. 


Pursuant to notice, and adjournment, the Committee met at 10.30 a.m. 
this day. 


Members present: Messrs. Bury, Cahan, Chevrier, Cowan, Irvine and _ 
Rinfret.—6. . 2 a 


_ Hon. Mr. Cahan in the Chair. 
Minutes of last meeting were taken as read. 


The Committee resumed the discussion of proposed amendments to the s : 
sections under consideration at the last meeting. Sections 13, 14, in QGalOny 3 a8 
were discussed. ae 


In view of the evident con for reframing and recasting of Bill No. 4: con-— | 
sequent upon numerous proposed amendments on motion of Mr. Bury. 


Ordered; That proofs of Bill No. 4 as revised and recast be printed od be. 
oe for distribution to the Committee not later than Saturday, May 30, 
1 


Progress reported. 


The Committee adjourned to meet at the call of the Chair. 
T. L. McEVOY, a *, 


\-« 
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_ Minutes of last meeting were taken as read. 


ee ites then proceeded to the consideration of the Bill clause by 
Cc. pa eae 
a Clause (1) adopted. 

Clause (2): | : 

. Sub-clause (1) ; paragraph (u), on motion of Mr. Bury that the word 
“ original” be inserted after the word “every” in line 11: carried. Clause as 
al ended adopted. 


‘Sub-clause (2): paragraph (m), on motion of Mr. Chevrier, adopted; 


“ 
~ 


: Sub-clause (3): paragraph (q), on motion of Mr. Rinfret, adopted. 

C use (3): 

On motion of Mr. Bury, paragraph (e) adopted: 

‘ On motion of Mr. Chevrier, paragraph (f) adopted. , 


2 


On motion of Mr. Chevrier, sub-clause (1) adopted; 


On motion of Mr. Rinfret, the word “ two” in the third line of sub-clause 
was struck out and the word “one” substituted therefor, Cub-clause, as 
nded, adopted. 


ise (5): 
On motion of Mr. Bury, the words “ the publication of” in the fourth and 
lines of this Clause were struck out. The Clause, as thus amended, was 
adopted, on division. , 
— Clause (6): — 
a ~ On motion of Mr. Bury all the words after “The first subsection,” on page 
} yf the Bill, to and including the word “claims” in the 7th line on page 3 of 
the Bill, were struck out, ‘and the following substituted therefor: 
ee 6. Subsection one of section seventeen of said Act is hereby amended by 
adding thereto the ‘following clauses: . 
ag a (vii) ‘The performance of any musical work by any church, college or 
school, or by any religious, charitable or fraternal organization, provided 
such performance is given without private profit for religious, educational 
or charitable purposes; 
eae ae S = - ins: 2 F 
___ (viii) The performance without private profit of any musical work at 
am agricultural exhibition or fair which is held under Dominion, Provincial 
or Municipal authority. ears 
Clause (6); as thus amended, adopted, on division. 
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Clause (7): 


On motion of Mr. Bury, the words “Section twenty” to and including the. 
words “‘by this Act,” at the end of subclause (5) were struck out and the follow-" § 
ing substituted therefor: 


7. Subsection three of section twenty of said Act 3 is hereby repealed and the 
following subsections substituted therefor: 


Presump- 3. In any action for infringement of Ooenont in any work, 
couvrisht. Which the defendant puts in issue either the existence of the cp 
andowner- right, or the title of the plaintiff thereto, then, in any such case. 
ship. (a) The work shall, unless the contrary is proved, be presumed@ 
to be a work in which copyright subsists; and 
(6) The author of the work shall, unless the contrary 1s proved, 
be presumed to be the owner of the copyright; , 
Provided that where any such question is at issue, and no pra 


of the copyright or of an interest in the copyright, either by assign= 
ment or licence, has been registered under this Act, then, in any 4 
such case:— 


(i) if a name pEonriie to be that of the author of the worl 
is printed or otherwise indicated thereon in the usual manner, the 
person whose name is so printed or indicated shall, unless the 
contrary is proved, be presumed to be the author of the work; 


(ii) if no name is so printed or indicated, or if the name so 
printed or indicated is not the author’s true name or the name 
by which he is commonly known, and a name purporting to be 
that of the publisher or proprietor of the work is printed or 
otherwise indicated thereon in the usual manner, the person 
whose name is so printed, or indicated shall, unless ‘the contrary 
is proved, be presumed to be the owner of the copyright in the 
work for the purpose of proceedings in respect of the infringement _ 
of copyright therein. 


EC aker ent 4. If any person shall infringe the copyright in any work which a ‘ 

of damages. protected under the provisions of this Act such person shall be liable~ 
to pay such damages to the owner of the right infringed as he may — 
have suffered due to the infringement, and in addition thereto such 
part of the profits which the infringer shall have made from such 
infringement as the court may decide to be just and proper; and in 4 
proving profits the plaintiff shall be required to prove only receipts or 
revenues derived from the publication, sale or other disposition of an — 
infringing work, or from any unauthorized performance of the work 
in which copyright subsists; and the defendant shall be required to 
prove every element of cost ‘which he claims. (New.) 


Pra tick 5. The author or other owner of any copyright or any person or 
ofseparate persons deriving any right, title or interest by assignment or erant 
rights. In writing from. any author or other owner as aforesaid, may each, © 
individually for himself, in his own name as party to a suit, action 
or proceeding, protect and enforce such rights as he may hold, and to 
the extent of his right, title, and interest is entitled to the remedies 
provided by this Act. (New.) “a 


“"C6ncirrent ’) 0.. The. Exchequer Court of Canada shall “have concurrent juris- ce 
jurisdiction diction with provincial courts to hear and determine all civil actions, 
Wishent er sults, or proceedings which may be instituted for violation of any of 
Court. the provisions of this Act or to enforce the civil remedies providg dd 


by this Act. (New.) 
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-Sub-clause (3) as amended, adopted; 


- 


» 
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ae - Sub-clause (4) as amended, adopted, on division; 
. a r * -Sub-clause (5) as amended, adopted; 
Sub-clause (6) as amended, adopted. 


Clause 8: : 
On motion of Mr. Bury, clause (8) was adopted. 

©. Clause 9: | 

On motion of Mr. Bury, all the words “Section forty” to and including 


ee” the words “brought under this Act’, on line 27, page 4 of the Bill, were struck 
out and the following substituted therefor:— 


_ 9. Section forty of said Act is hereby repealed and the following 
section is substituted therefor :— 


_ 40. Any grant of an interest in a copyright, either by assignment Registration 
or licence, may be registered in the Registers of Copyright at the pastor 

~ Copyright Office, upon production to the Copyright Office of the in copyright. 
_ original instrument and a certified copy thereof, and payment of the 


prescribed fee. 


q 2 a 2. The certified copy shall be retained at the Copyright Office and 
_ the original shall be returned to the person depositing it, with a cer- 
_ tificate of its registration endorsed thereon or affixed thereto. 


“CRges Any grant of an interest in a copyright, either by assignment or When grant 
* ‘licence, shall be adjudged void against any subsequent assignee or ' void. 

_ licensee for valuable consideration without actual notice, unless such 
prior assignment or licence is registered in the manner prescribed by 

this Act before the registering of the instrument under which such 

e subsequent assignee or licensee claims. 

eS 4. The Exchequer Court of Canada or a judge thereof may, OM Rectification 
_ application of the Registrar of Copyrights or of any person agerieved, of ees 
order the rectification of any register of Copyrights under this Act by Court. 

s (a) the making of any entry wrongly omitted to be made in the 

> - register; or 

(bb) the expunging of any entry wrongly made in or remaining on 

_ the register; or | 

2 (c) the correction of any error or defect in the register; and any 

such rectification of the register shall be retroactive from such date 

as the court or judge thereof may order. (New.) 

Be 5. Any instruments referred to in this section may be executed, Execution of 
a subscribed or acknowledged at any place in the United Kingdom or oy United. ST 
in any of His Majesty’s dominions, colonies or possessions, or 1n the Kingdom, 
United States of America, by the assignor, grantor, licensor or mort- Dominions, 


_ gagor, before any notary public, commissioner or other official or the opt aed 
judge of any court, who is authorized by law to administer oaths 
or perform notarial acts in such place, and who also subscribes his 
signature and affixes thereto or impresses thereon his official seal or 
the seal of the court of which he is such judge. (New.) 
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Executionof 6, Any igh sisamene epowed | in “any other re ountry 
Sia the assignor, grantor, licensor or mortgagor may be acknowledged or 
countries. subscribed by the parties thereto before any notary public, commis- 
sioner, or other official or the judge of any court of such foreign 
country, who is authorized to administer oaths or perform notarial 
acts in such foreign country and whose authority shall be proved by 4 
the certificate of a diplomatic or consular officer of the United King- ~ a 
dom or of Canada exercising his functions in such foreign country. 


(New.) ae = 


ow 


Seals to be 7. Such official seal or seal of the court or such certificate of a dipios os 

frima facie matic or consular officer shall be prima facie evidence of the execution — 
of the instrument; and the instrument with such seal or certificate 4 : 
affixed or attached thereto shall be admissible as evidence in any 
action or proceeding brought under this Act without further proof. 
(New.) : 


8. The provisions of subsections five and six of this Section shall be | 4 
deemed to be permissive only, and the execution of any documenta. 
referred to in this Section may in any case be proved by oral testi- Br 
mony. (New.) ea 


~ 


Sua oe a Ne, four, five, seven and eight as amended adopted. S 


Sub- clause’ six, on motion of Mr. Bury, was further amended by Shy 
out the words “ executed ” to and including the words “ by the parties thereto ” 
as italicised above and substituting therefor: ‘‘may be executed, subscribed or 
acknowledged by the assignor, grantor, licensor or mortgagor, in any other — 
foreign country.” 


Sub-clause (6), as thus amended, adepies: 
Clause 10: 7 


On motion of Mr. Bury, all the words “ Each and every ” to and including 4 . 
the words ‘‘ Governor in Council” in line 12, page 5 of the Bill, were struck 
out and the following substituted therefor: : 


10. Each association, society or company which carries on in 
Canada the business of acquiring copyrights of dramatico- musical — 
Performing or musical works or of performing rights therein, and which deals — 
rights. with or in the issue or grant of licences for the performance i in Can- 
ada of dramatico-musical or musical works in which copyright 
subsists, under the provisions of the Copyright Act, shall, from gy 
to time, file with the Minister at the Copyright Office: — 
Lists of 


7 deve (a) Lists of all dramatico-musical and musical works, i in respect, 
bene: of which such association, society or company claims authority — 
to issue or grant performing licences or to collect fees, charges 
or royalties for or in respect of the performance of such works 
in Canada; and 


Statement of  (b) Statements of all fees, charges or royalties which such society, 


fees, charges 


and association or company proposes from time to time or at any 3 
royalties. time to collect in compensation for the issue or grant of licences _ 
a oe respect of the performance of such works in 1 Canada 
ew ~ 


Sea : 2. Whenever in the opinion of the Minister, after an reeeeeatee 
and royalties 22d report by a Commissioner appointed under the Inquiries ‘Act 
by Governor any such society, association or company exercises in Canad 


inCouncil. substantial control of the performing rights in dramatico-m : 


»! “wy » 2 Sea . Se phates ‘aie ne. ) my 
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Ss in “which conaieid subsists under the provisions 

coher Act and which thereby constitutes a monoply 
; eemed prejudicial to the public interests, then and in any 
ong the Governor in Council on the recommendation of the 
is authorized from time to time to revise, reduce or other- 
e prescribe the fees, charges or royalties which any such society, 
oc] iation or company may lawfully sue for or collect in respect of 
- issue or grant by it of licences for the performance of all or of 


y such works in Canada. (New.) 


_38.No eich society, association or company shall be entitled to No excess 
for. or 40 collect any fees, charges or royalties for or in respect fees, charges 


. royalti 
licences for the performance of all or of any such works in permitted. 


nada which are not specified in the lists from time to time filed 
’ jit at ie (Copyright Office as herein provides, nor to sue for or 


ES ey 


aC Governor in Council. (New ) 


ine’ ‘above + were struck out and the Aa substituted therefor: “ so 
ra ated as to be detrimental to the interests of the public;” 


: eo On Motion of Mr. Chevrier, the word “reduce” in the 11th line of sub- 


erin 


ee 

ote 13: 

On motion of Mr. Rinfret, this clause of the Bill was struck out. 

Clause 14°. 

POD motion of Mr. Bury, this clause was amended by striking out the word 


bs 1s” in the last line and substituting therefor the words “ and which is.’ 
4 "The clause, as amended, was adopted and becomes Clause 12 of the Bill. 


om _ Progress reported. 
cate Committee adjourned until 9 p.m. this day. 


T. L. McEVOY, 
Clerk of the Committee. 
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“EVENING SESSION 
Monpay, June: 1 “1931. 


Pursuant to adjournment, the Committee convened at 9 isetile ters . | 


Members Present: Messrs. Buy) Cahan, Chevrier, Cowan, Irvine and 
Rinfret.—6. , be 


Hon. Mr. Cahan in the Chair. 


Clause 10, as amended at this morning’s session, was further sonadarael é 

On motion of Mr. Bury, the words “ under the provisions of the Copyright 
Act” in line 7, subclause one, italicized above, were struck out. Carried. = 

On motion of Mr. Bury ‘all the words in subclause two, commencing with 
the word “whenever,” to and including the words “ interests ‘of the pope are : 
ne out and the following substituted therefor: . 


. Whenever in the opinion of the Minister, after an ese s aca and 
a by a Commissioner appointed under the Inquiries Act, any such society, 
association or company which exercises in Canada a substantial control of the 
performing rights in dramatico-musical or musical works in which copyrights 
subsists, unduly witholds the issue or grant of licences for or in respect of the 
performance of such works in Canada, or proposes to collect excessive fees, 
charges or royalties in compensation for the issue or grant of such licences, or 
otherwise conducts its operations in Canada in a manner which is deemed 
detrimental to the interests of the public ” y aa 

Subclause two, as thus amended, adopted, on division. 

On motion of Mr, Bury the words “revised or ” were inserted immediately by 
after the word “ those” in the second last line of subclause three. Carried. 

On motion of Mr. Rinfret. 

Ordered that the Committee do report the Bill with amendments. 

On motion of Mr. Bury, 

Ordered that the Committee report that it has agreed to reoene the Bil 
in its amended form and that a copy of the Bill, reprinted as amended, be 
submitted with the report, together with a printed copy of the Nes of Pro- 
ceedings and Evidence; oe 

Ordered that the Committee report recommending that the Orders of 
Reference, Reports, Proceedings and Evidence taken, be printed both as an 
appendix to the Journals of the House and in separate blue book form, 500 
copies of the latter form to be printed in the English language and 200 copies 
in the French language; and that Standing Order 64 in relation thereto be 
suspended. | | ee 


The Committee adjourned sine die. 
T. L. McEVOY, ss 
Clerk of the Committee. — 
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| APPENDIX TO MINUTES OF EVIDENCE 


EXHIBIT AA6 


oe May 22, 1931. 
The Secretary of State, 
_ House of Commons, 


At Ottawa, Canada. 


Dwar Sir,—I have just read over my testimony on May 20th before the 
Special Committee on Bill No. 4 to amend the Copyright Act. I find that in 
several places phrases or sentences have been left out so that the meaning is 
‘not clear. Evidently the reporter had difficulty not in hearing what I said, 
but in following the testimony because of the rapidity of my speech, 

I have corrected the proof and returned it to Mr. McEvoy. In order that 
the record may be clear, however, in case any reference is made to this testi- 
mony by the committee, may I point out that in the uncorrected proofs the im- 
‘pression is given in one or two places that our. organization assigns various 
‘rights in certain instances or has control over rights in specific instances. It 
has occurred to me that if I called your attention to the fact that in giving 
testimony I used the word “we” repeatedly in referring to dramatists and 
‘authors as a class, not as referring to our organization, it would make the 
testimony clearer. The Authors’ League is a national membership organization 
‘of authors and dramatists, but the organization does not own any rights or 
assignments, nor does it act as agent for its members’ rights. 

_ The rights in all works of our members vest in the members and the 
0 ganization receives no share of the profits from the sale or lease of the rights. 
The organization is entirely a service organization supported by annual dues 
‘of members. The dues are not contingent upon the amount of the member's 
earnings, but are a flat sum per year. The organization very frequently advises 
members as to contracts which they enter into with publishers, producers, agents 
and so on, so that we are in very close touch with their affairs, but no addi- 
tional fee is charged for such service. | 

In case you may wish to have these on file, I am enclosing herewith the 
constitutions of the Authors’ Guild and the Dramatists’ Guild. The standard 
forms of contract referred to in both constitutions are contracts in which the 
individual prices to be charged are negotiated between author and manager or 
producer, and are not part of the standard form. 


Respectfully yours, 


LUISE M. SILLCOX, 
Secretary. 
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